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THE State ex rel. SIMMONS V. JOHN, Appellant. 


| 1. Office, Trial of Rightto: maNnpamus: Quo wakranto. The right 
to an oflice cannot be determined in a proceeding by mandamus to 
compel the payment of salary to a person claiming such office, or 
in a proceeding to compel the performance of official duty alleged 
to be obligatory, by reason of the official character of the claimant. 
In such cases he who has the better prima facie right must be recog- 
nized until, by contesting the election, or by proceedings in quo 
\ warranto, the rights of the parties are finally determined. 
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2. Contested Elections: rriau or: constitution. The authority 
which city councils may have possessed to hear and determine a con- 
tested election for city officers, was abrogated by section 9, article 8 of 
the constitution, which provides that “the trial and determination of 
contested elections of all public officers, whether State, judicial, 
municipal or local, except governor and lieutenant-governor, shall 
be by the courts of law or one or more of the judges thereof.” 


Appeal from Lafayette Circuit Court—Honx. Wu. T. Woon, 
Judge. 


REVERSED. 
Walker f Field and Alerander Graves for appellant. 


Contested elections cannot be determined in a proceed- 
ing ona writ of mandamus. 12 Am. Dec. 28; State ex rel. 
Jackson v. Auditor, 34 Mo. 375; 36 Mo. 70; Winston v. Mos- 
ley, 35 Mo. 46; State ex rel. Jackson v. Howard Co. Ct., 41 
Mo. 247; State ex rel. Vail v. Draper, 48 Mo. 213. The city 
council having counted the votes and declared Turner 
elected, and having directed the mayor to commission him, 
which was done, could not annul its work. The council 
had performed its office, and its duties in that behalf were 
atan end. The commission -that they had given to Tur- 
ner could only be revoked in a proper proceeding for that 
purpose. Hadley v. Mayor, etc., 33 N. Y. 603; State ex rel. 
Bell v. Harrison, 88 Mo. 540; State v. Warren, 1 Houston 
43; Cooley on Const. Lim., (2 Ed.) side p. 623. It is 
claimed that Themas b. Claggett was the register de facto. 
But the evidence shows that Turner was de jure and de 
facto register. There cannot be at the same time an officer 
de jure and one de facto in possession of the same office. 
Boardman v. Halliday, 10 Paige 232; Conover v. Delvin, 15 
How. Pr. 479; Hildreth v. McIntire, 19 Aim. Dee. 61, and 
notes. The action of the city council in assuming juris 
diction of the election contest instituted by Claggett was 
entirely unauthorized by law. Art. 8, § 9, Const. of Mo., 
Scedule, § 1. The authority of the city council to deter- 
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mine election contests ceased on the Ist day of July, 1877. 
That body assumed to determine this contest in 1880, more 
than a year after its authority had been repealed. It will 
be conceded that the defendant, B. T. John, is no longer 
in office, and, therefore, could not obey the writ. On retire- 
ment from office the writ abates. JU. S. v. Boutwell, 17 
Wall. 604; Seere tary v. MeGarrahan, 9 Wail. 298. 








J. D. Shewalter for respondent. 


The court had no power on mandamus to determine 
the power of the council to try contested elections, or who 
was legally elected to the office—it could only inquire as 
to who actually held said office. St. Louis Co. v. Sparks, 10 
Mo. 118; Winston v. Auditor, 35 Mo. 146; State v. Auditor, 
84 Mo. 375; State v. Auditor, 86 Mo. 70. Hence the in- 
struction for respondent, which placed the right to the per- 
emptory writ on Claggett, having been commenced, in fact, 
after Turner (whether rightfully or wrongfully, was not the 
question), and being placed in possession of the office (if 
the court so believed from the evidence) Was proper. For 
the same reason the instructions asked by defendant were 
properly refused. It is sufficient for the auditor that an- 
other person has been commissioned as judge of the same 
circuit. State v. Auditor, 84 Mo. 383. Claggett had quali- 
fied, was in possession of the office, and the mayor could 
not raise, as he attempts by his return, the question whether 
the council could try the contested election case, order a 
new election or commission and place Claggett in office. 

Hoven, C. J.—This is a proceeding by mandamus to 
compel the respondent, who is mayor of the city of Lexing- 
ton, to sign a warrant in favor of the relator, Simmons, 
drawn by Thomas B. Claggett, who is alleged to be register 
and treasurer of said city of Lexington. The respondent 
refused to sign said warrant, and alleged as a reason therefor, 
that said Claggett is not register und treasurer of said city, 
































—EE 





























16 SUPREME COURT OF MISSOURI, 





The State ex rel. Simmons v. John. 





but that Henry Turner is; that said Turner received a cer- 
tificate of his election from the city council, was duly com- 
missioned by the mayor, qualified and gave bond as such in 
June, 1880. The relator admits that said Turner was com- 
missioned and qualified as alleged, but avers that thereafter, 
and within the time provided by law, said Claggett insti- 
tuted proceedings before the city council to contest the 
election of said Turner, and that said counsel declared the 
vote for said parties, who were the only candidates, to be a 
tie, and ordered a new election, at which said Claggett was 
duly elected, and having received a certificate thereof, was 
duly commissioned and qualified as register and treasurer as 
aforesaid. The respondent denies the jurisdiction of the 
city council to determine a contest for the office of register 
and treasurer, and its authority to order the special election 
at which Claggett claims to have been elected. 

We have stated the issues, not in the order in which 
they are stated in the pleadings, put in the order in which 
they should have been stated. It appears from the record 
that Turner and Claggett each claimed at the time these 
proceedings were instituted, to be the rightful incumbent of 
the office in question, and each assumed to act as register 
and treasurer, and that no proceedings by quo warranto had 
been instituted by Claggett against Turner, and that Turner 
had possession of the records, seal, money, books and 
papers of said city, and was performing some of the duties 
of his office, but that Claggett was recognized by a majority 
of the council as the rightful register, and kept their minutes. 
It seems to be conceded that the respondent, as mayor, 
cannot lawfully sign the warrant in question, unless it has 
been drawn by the register. The mayor refuses to recog 
nize Claggett as register, and the purpose of this proceed- 
ing is to compel him to do so. It is contended for the 
relator that no inquiry can be had in this proceeding into 
the right of Clagget to the office of register, and, that being 
a de facto officer, the mayor is bound to recognize his official 
acts. With the ultimate rfght of either Turner or Clag- 
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gett to the office of register, we can have nothing to do in 
this proceeding. The right to an office cannot be deter- 
mined in a proceeding by mandamus to compel the pay- 
ment of salary to a person claiming such oflice, or in a pro- 
ceeding like the present, to compel the performance of 
official duty alleged to be obligatory by reason of the 
official character of such claimant. In such cases he who 
has the better prima facie right must be recognized, until, 
by contesting the election, or by proceedings in quo warranto, 
the rights of the parties are finally determined. Under this 
view of the law, which is supported by the decision of this 
court in the case of the State ex rel. Vail v. Draper, 48 Mo. 
213, it is quite plain on the facts in this record, that if 
Turner had instituted a proceeding by mandamus to com- 
pel the payment of his salary as register, he would have been 
entitled to a peremptory writ. The votes for Turner and 
Claggett were duly canvassed. Turner received the eer- 
tificate, was duly commissioned and qual!ified. Thereafter, 
the city council, without authority of law, heard a contest 
for the office, declared a tie vote, and ordered another elec- 
tion. We say without authority of law, because it is pro- 
voded by section 9, article 8, of the constitution, that “the 
trial and determination of contested elections of all public 
oflicers, whether state, judicial, municipal or local, except 
governor and licut.-governor, shall be by the courts of law, 
or one or more of the judges thereof.” This provision, under 
the first section of the schedule, went into effect on the first 
day of July, 1877, and completely abrogated all authority 
which the city council may have previously possessed to 
hear and determine a contested election for city officers. 
In granting a certificate of election to Turner, the city coun- 
cil exhausted its jurisdiction in the premises, and all further 
proceedings had by it, which resulted in the election of 
Claggett, were wholly and utterly void. State v. Draper 
supra. The election held was at most a mere voluntary 
election, and Claggett acquired no rights thereunder. The 
city council could not give Claggett any rights superior to 
2—8l 
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those of Turner, by recognizing him as register in its meet- 
ings or otherwise. Turner being regularly commissioned 
and qualified, and being ready and willing to discharge the 
duties of the office, and, in so far as he was able, being 
engaged in discharging his duties, and being possessed of 
the books, papers, seal and records of the city, was properly 
recognized by the mayor as the rightful register, and the 
writ of mandamus should have been denied by the circuit 
court. Its judgment must, therefore, be reversed. All 
concur, q 


Sr. Lovis Drug Company v. Ropinson cf «/., Appellants, 


1. Mortgage of Stock of Goods, Construction of: rower To seLL. 
A mortgage of a stock of goods, furniture and fixturesin a store, 
which also includes in the conveyance all articles that might there- 
after be added thereto, or which should be on hand at the time the 
mortgagee, under the provisions of the mortgage, should claim pos- 
session, does not thereby authorize a sale of any of the stock by the 
mortgageor. 

2. Mortgage: stipvLaTions: conTRACT: consTrUcTION. The mort 

gage also provided that in case of an unreasonable depreciation in 

value of the mortgaged property, the mortgagee, or its legal repre- 
sentatives, might take possession. The evidence showed that under 
an oral agreement of the parties to that effect, the mortgagcor, after 
the execution of the mortgage, continued to retail the stock of goods 
and made additions to the same from time to time, the additions, 
however, not keeping pace with the sales; that the value of the 
property at the time the mortgagee brouglit his action therefor was 
a little more than one-half of that on hand when the mortgage was 
given ; that there was no material shrinkage in the price of drugs 
and other articles composing the stock; Held, that the right defend- 
ant acquired to sell under the oral agreement was subject to a cor- 
responding duty imposed thereby, to keep up the stock to the stand- 
ard of the value of that originally mortgaged, and that there had 
been such a breach of the stipulation of the mortgage against an 
unreasonable depreciation of the value of the mortgaged property 
as to entitle the mortgagee to possessicn. 











en ete 








OCTOBER TERM, 1883. 





St. Louis Drug Company v. Robinson. 





3. Corpora‘ion, Contracts of: ULTRA vikES. The question of ultra 
vires as affecting the validity of contracts of a corporation, can be 
raised only by a direct proceeding by the State against the corpora- 
tion, and not in a collateral proceeding by an individual, except 
when the charter of the corporation not only specifies and therefor 
limits it to the business in which it may engage, but, by express 
terms, or a fair implication therefrom, invalidates transactions out- 
side of its legitimate corporate business. 


Appeal from sf. Louis Court of Appeals. 
AFFIRMED. 
David Goldsmith and (reorye W. Tauss yf for appellants. 


There was not, within the meaning of the mortgage, 
an unreasonable depreciation in the y alue of the property 
mortgaged. The terms of the mortgage are unambiguous, 
and not capable of the construction given it by the court 
of appeals, and the recourse of the latter court to parol 
evidence to explain it, was in violation of the rule of law, 
that in no case can extraneous evidence cause a contract to 
be construed into what its language does notimport. Koeh- 
ring v. Muemminghoff, 61 Mo. 497; Campbell v. Johnson, 44 
Mo. 247; Glendale M/y. Co. v. Ins. Co., 21 Conn. 37; 8 Mich. 
66; 29 Ala. 684; 33 Iowa 571. Nor does the fact that the 
mortgage alludes to the addition of other property to the 
stock on hand, imply a power to scll any of that then on 
hand. Ie rson v. Totle, 72 Mo. 652; Voorhis v. Langsdorf, 
81 Mo. 451; Miller v. Jones, 15 Nat. Bk Reg. 150. The 
filling up of the blank date of the execution of the mort- 
gage at plaintiff’s instance, without the knowledge or con- 
sent of defendant, avoids the mortgage. First Nat. B’k wv. 
Fricke, 75 Mo. 178; Bell v. Quick, 18 N.J.L. 312; Denv. 
Wright, 7 N. J. L. 175. p laintiff was a corporation, incor- 
porated to manufacture and sell drugs, had no power to 
indorse no'es for the accommodation of another, and the 
mortgage vas ultra vires and non-enforceable in this action. 


1 Daniels Neg. Inst., (3 Ed.) § 386; Bank v. Bank, 13 N, 
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Y. 309; Bird v. Dagg: tt, 97 Mass. 494; Green’s Brice’s 
| Ultra Vire s, (2 Ed.) p. 252, and notes; Davis v. Smith, 131 
| Mass. 276. If the case of National Bk v. Skinker, 98 U.S. 
621, decides that the defense of ultra vires cannot be asserted 
in an action by a corporation to enforce a contract which 
| it undertook to make without the legal capacity to do so, 


it is inconsistent with numerous decisions of this and other 
courts. Blan v. Ins. Co., 10 Mo. 559; LToagland v. Rail- 
road Co., 39 Mo. 451; St. Joseph v. Saville, 39 Mo, 468; 
Pacific R. Rh. Co. v. Seely, 45 Mo. 212; Matthews v. Skinker, 
62 Mo. 3829; City v. Gas Co., 70 Mo. 93; Green v. Seymour, 
3 Sand. C “# ; Life, ete., Ins. Co. v. Ins. Co.. T Wend. 
Crocker v. Whitney, 71 N. Y. 161; Fridley v. Bowen, 87 Ill. 
1 > Fowler v. Scully, 72 Pa. St. 456 ; Woods v. People’s 
Bk, 83 Pa. St. 57; Kansas, etle., Bk v. Rowell, 2 Dill. 371; 
Merchants’ Bk v. Mears, Thompson’s Nat. B’k Cases 353. 
Nor is the contract, if ultra vires, so far executed that de- 
fendant is estopped from setting up its illegality. J. S. 
Trust Co. 1 e , Imer, 7 i7 N. Y ° 71; Thomas 0. Railroad Co., 
101 U.S. 80; Simpson v. Building, etle,, Asso’n, 38 Ohio St. 
! 357; Madison, ete., Co. v. Watertown, ete., Co., 7 Wis. 59; 
N. W. nye Packet Co. v. Shar, 37 Wis. O62: Little v. Far- 
mers’, ete., Co., 55 Wis. 546. The defense of ultra vires is 
good et the constitution and State statutes. Const., 
art. 12, $7; 1 Wag. Stat., p. 289, $$ 1, 6. The so-called re- 
lease of defendant, Robinson, in no way affected defendant 
Squires’ interest in the property in suit. Collyer on Part., 
(6 Ed.) 170; Story on Part., § 322; J/als ony v. Shephard, 
23 Ala. 558; Mellon v. Webster, 5 Mo. App. 453; Long v. 
Story, 10 Mo. 636; Mut. Sav. Inst. v. Enslin, 2 Mo. 453 ; 
Williams v. Roberts, 6 Cold. 493; Stegall v. Coney, 49 Miss. 
761 ; Kimball v. Ins. Co., Bosw. 405. 


OO - 


J. P. Ellis for respondent. 


The mortgage was open to construction by the light 
of surrounding circumstances and the acts of the parties. 
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Patterson v. Camden, 25 Mo. 13; Bruner v. Wheaton, 46 Mo. 
363; Kochring v. Muemminghof, 61 Mo. 403; St. Louis Gas 
Light Co. v. St. Louis, 46 Mo. 121. Even if the referee’s 
theory of the construction of the mortgage be true, still it 
only amounts to this: that before condition broken, the 
plaintiff claimed possession and prematurely brought suit. 
Two montlis after suit the note matured, was not paid, and 
plaintiff became entitled to possession, and so continued to 
be entitled to date. Even although the suit was prema- 
turely brought, the law will not return the property to de- 
“y ant, he not being now entitled toit. Boutwell v. Warne, 
2 Mo. 3 350; Dilworth v. Mc Ki lvy, 30 Mo. 149; Wheeler v. 
Sein 4 Pre k. 168; Gillham v. Kerone, 45 Mo. 487; Babb 
v. Tulcoti, 47 Mo. 843; Jones v. Evans, 62 Mo. 875. The 
surrender and relinquishment of the firm’s property in the 
firm’s name, to pay firm debt, by defendant, Robinson, after 
suit brought, bound the co-partnership, even although 
Squire refused to sign the instrument. Stegall v. Coney, 49 
Miss. 761; Aeck v. Fisher, 58 Mo. 532; Parsons on Part., 
(3 Ed.) side pp. 892, 893, and note. The defense of ultra 
vires does not lie in this case. Morford v. Farmers’ Bk, 26 
Barb. 568; Lafayette Sav. Bk v. St. Louis, etc., Co., 2 Mo. 
App. 299 ; Daniel Neg. Inst., (1 Ed. ) § 187; poesecat nt Nat. 
Bkv. G lobe Works, 101 Dies 57; U nion Water Co. v. Mur- 
phy’s Flat Fluming Co., 22 Cal. = Thomas v. Railroad 
"0.5 10C. L. J. 306 ; Whitney Arms Co, v. Barlow, 63 N. Y. 
62; Steam Nav. Co. v. Weed, 17 ntareg 375; Bedewie ‘+k on 
Stat. and Const. Law, p. 90; Zownship v. Zaleot, 19 Wall. 
666; Parish v. Wheeler, 22 N. Y. 494; Bissell v. Railroad 
Co., $3 XH. Y. 258; Di Groff v. Am 8, ete., 21 N. Y. 124; 
State, etc., v. Citizens’ Street Ry Co., 47 Ind. 407; Farmers’, 
ete., Bk v. Railway Co., 17 Wis. 372; Grand Gulf B’k v. 
Arch ry 8S. & M. (Miss.) 151; Bank v. Nevitt, 6S. and M. 
(Miss.) 513; Wade v. Am. Col. Society, 7 8. and M. 663; 
Chester Glass Co. v. Dewey, 16 Mass. 102; Moss v. Lead 
Mining Co., 5 Tl 140; Matt v. U.S. Trust Co.,19 Barb. 
568 ; The Banks v. Poitiaus, 3 Rand. 136; Bank v. Ilam- 
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mond, 1 Rich. (Law) 288; Leazure v. Ilillegas, 7 8. & R. 
313; Goundie v. Northampton, etc., 7 Pa. St. 233 ; 12 Miss, 
75; 16 Miss. 151; 10 Wis. 230; 16 Me. 231; 8 Wheat. 355; 
Vidal v. Girard, 2 How. 127; Nat. Bk v. Matthews, 8 Otto 
621; McIndoe v. St. Louis, 10 Mo. 577; Chambers v. St. 
Louis, 29 Mo. 543; Land v. Coffman, 50 Mo. 243; Thornton 
v. Guenther, 71 Mo. 221; 7 Mo. App. 42; 71 Mo. 465; 63 
Mo. 118; 29 Vt. 95; 44 Iowa 244. The right of the State 
itself to call to account a corporation for exceeding corpor- 
ate powers, is limited to cases in which the constant and 
willful violation of the conditions of the corporate grant 
appear. High on Quo Warranto, p. 472; Potter v. Bank, 5 
Hill 490; Suydam v. Morris Can. B. Co., 5 Hill 491; 11 
Barb. 213. A corporation may be a trustee for strangers 
to it and its purposes, provided the trust be not repugnant 
to, or inconsistent with, its corporate objects. Vidal v. 
Girurd, 2 How. (U.8.) 127; 1 Paige 214; Phillips Academy 
v. King, 12 Mass. 546; Amer. Academy v. IIarvard College, 
12 Gray 582; Chamlers v. Bap. El. Soc., 1 B. Mon. 215; 
1 Perry on Trusts, (2 Ed.) §§ 45, 44. Nor can any one but 
the crown question the capacity of a corporation to hold 
and act as trustee. 12 Clark & F. 425,487. There was no 
alteration in the date of the mortgage; while the body of 
the instrument does not show the date which was by omis- 
sion left blank, the acknowledgment contained the true 
date of the execution and acknowledgment, to-wit, Octo- 
ber 19th, 1876, and inserting the date in the blank left in 
the body was not an alteration of the date of the instru- 
ment. The supplying of omissions which are manifest, 
and which are done to effectuate the intention of the par- 
ties, is not an alteration, either material or otherwise. 2 
Daniel Neg. Inst., (1 Ed.) p. 362, § 1403. Defendants knew 
of the insertion of the omission in the body of the deed, 
and failed to complain of it, and are now estopped. Pelk- 
ington v. Ins. Co., 55 Mo. 172, 178. Besides, Robinson, a 
member of defendants’ firm, knowing the facts, affirmed by 


his acts the validity of the mortgage. 
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ITenry, J.—Tlis is an action to recover possession of 
personal property, to-wit: Stock, fixtures and furniture of 
defendants’ drug store. Plaintiff’s claim is under a chattel 
mortgage, executed by defendants, to secure a $5,000 note 
to plaintiff, dated October Ist, 1876; payable one year after. 

This suit was instituted August 14th, 1877, two months 
before the maturity of the note, and plaintiff bases its right 
to recover upon a stipulation in the mortgage, which, after 
providing that the mortgage property should remain in the 
possessic mn of the mortgageors untilthe maturity of the note, 
contained this condition: In case of sale or disposal, or 
attempt to sell or dispose of said property, or an unreason- 
able depreciation in the value thereof,” plaintiff or its legal 
representatives, might take said property or anv part 
thereef, into its possession. 

The mortgage not only covered the stock, fixtures and 
furniture then in the store, but “any and allarticles that may 
hereafter be added to the present stock, or fixtures or furni- 
ture, and, which may be on hand at the time the St. Louis 
Drug Store claims possession.” The cause was referred to 
F. A. Wislizenus, Esq., to try the issues; and, among other 
fects reported as found by him, are the following: “Upon 
the execution of the mortgage, defendauts with plaintiff’s 
consent, and, indeed under oral agreement to that effect, 
continued to retail the mortgaged property, and made ad- 
ditions to the stock from time to time. These additions, by 
no means, kept pace with the sales.” That: “The conduct 
and conversation of the parties to the mortgage, show that 
they understood the mortgage to require them to keep the 
stock of goods up to the standard of the value originally 
mortgaged.” “That the value of the property in the 
defendants’ drug store, at the time of the seizure, was a little 
more than one-half of the property on hand when the 
mortgage was given.” “That there was no material shrink- 
age in the prices of drugs and other articles composing the 
stock.” 
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On these facts, the question arises, was there an un- 








reasonable depreciation in the value of the stock, within 
the meaning of the above proviso? The circuit court and 
court of appeals held that there was, and defendants have 
appealed from the judgment of the latter court. Wedo not 
agree with the court of appeals, that the provision of the 
mortgage, which contemplated additions to the stock on 
hand at the date of the mortgage, authorized a sale of any 
or all of the stock by the mortgageors. Weber v. Arm- 
strong, 70 Mo. 219; Voorhis v. Langsdorf, 31 Mo. 452; 
Hewson v. Tootle, 72 Mo. 632. The mortgageors, therefore, 
under the mortgage, had no authority to dispose of the 
goods. The right they acquired to sell under the parol 
agreement, subsequent to the execution of the mortgage, 

yas subject to a corresponding duty, imposed by that 
agreement, to keep up the stock to the standard of the 
value of the stock originally mortgaged ; and it would hardly 
be consonant with justice to permit defendants to avail 
themselves of the privilege to sell under the parol agree- 
ment, and successfully claim that the diminution of the stock 
was with plaintiff’s consent, when under the agreement by 
which that consent was given, defendants were to replenish 
the stock from time to time, as diminished by sales. If 
defendants rely upon the parole agreement, they must stand 
by all its terms. 

They had no right to sell, except upon the condition that 
they replenish the stock, and violating that condition, they 
stand as if they had sold without the permission of the 
mortgagee. And by the terms of the mortgage, on a sale, 
or attempt to sell the mortgaged property, plaintiff had a 
right to the possession. But on plaintiff’s petition its claim 
of the right of possession is not predicated upon a sale of 
the goods, but on the ground of an unreasonable deprecia- 
tion in the value of the stock and other property mortgag- 
ed, and thus narrowed the grounds upon which it rested its 
elaim. 

Was there an unreasonable depreciation of the value 
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of the stock, ete.? The mortgage was of astock of drugs, 
fixtures and furniture, as an entirety. It conveyed the fol- 
lowing described personal property in the city of St. Louis, 
State of Missouri: The stock and fixtures of their drug 
store at the northeast corner of 5th and Olive streets, consist- 
ing as follows: One prescription case and scales; one pre- 
scription counter and contents, one show case containing 
rubber goods, trusses, etc., one show case containing cloth, 
brushes and toilet articles; one case containing hair brushes, 
toilet articles, etc.; one show case containing drug goods, 
perfumery, etc.; one soda fountain, complete; eight copper 
fountains, four walnut counters, marble top, etc.; all the 
shelving on the north, east and south sides complete; about 
three hundred and fifty shop bottles, glass labels, and con- 
tents; all drawers and contents, with the usual stock of 
patent medicines, perfumery, drugs, medicines, glass ware, 
toilet articles and fancy goods, ete., keptin a first-class retail 
drug store, together with any and all articles that may 
hereafter be added to the present stock of fixtures, or fur- 
niture, and which may be on hand at the time the St. Louis 
Drug Co, claim possession. 

The stipulation, in relation to an unreasonable depre- 
ciation of the property, applied to the stock as an entirety. 

The evident meaning of the parties was, that there 
should always be a sufficient amount of stock to keep the 
security as good as when the mortgage was given. This is 
apparent when the instrument is construed as giving no 
authority to the mortgageors to sell all, or any part of the 
stock. If there had been no other emergency in which 
plaintiff would be entitled to possession, except the occur- 
rence of an unreasonable depreciation of the stock, and de- 
fendants without permission of the mortgageor, had sold 
one-half af the stock without replenishing, the fallacy of 
the argument now made by their attorneys would be more 
apparent. 

But the fact that plaintiff stipulated, also, that in the 
event of a sale of the mortgaged property, it might have 


= 














26 SUPREME COURT OF MISSOURI, 





St. Louls Drug Company v. Robinson, 








possession, docs not affect the construction of that part of 
the stipulation, relating to the depreciation in value. As 
was observed by the court of appeals, the sale of a part 
“might very much depreciate the remaining stock.” The 
specific articles unsold might retain the same market 
value, and the stock, as an entirety, be greatly diminished 
in value. Language might have been employed in the 
mortgage which would more clearly express the meaning 
which, we think, that used conveys; but it is sufficiently 
manifest from the language which was employed. 

Another proposition strenuously contended for by de- 
fendants’ counsel, is, that plaintiff, having been incorporated 
to manufacture and sell drugs, had no authority to indorse 
notes for the accommodation of others, and that the con- 
sideration of the note which the mortgage was given to 
secure, was plaintiff’s indorsement of defendants’ notes for 
accommodation, and, therefore, it cannot recover. Conced- 
ing the facts to be as defendants allege, it is sufficient on 
this point, to say that in a line of decisions of this court, ' 
unbroken except in the case of Datthews v. Shkinker, 62 Mo. 

829, it has been held that the question of wtra vircs can 
only be raised in a direct proceeding, by the State against 
the corporation, and not in a collateral proceeding by 
another, except when the charter of the pane, not 








only specifies, and, therefore, limits it to the business in 
which it may engage, but by express terms, or by a fair 
implication from its term, invalidates transactions outside 
of its legitimate corporate business. JLeIndoo v. St. Louis, 
10 Mo. 577; Chambers v. St. Louis, 29 Mo. 543; Pace. TI. PR. 
Co. v. Scel yy 49 Mo. 212; Land v. Coffman, 50 Mo. 243. 
Since Matthews v. Skinker, supra, was decided, announcing ' 
a different doctrine, in the following cases s this court return- 
ed to the doctrine of the earlier cases: A. & P. 2. 2. Co. v. 

St Louis, 66 Mo. 223; St. Joe Fire. & HL. Ins. Co. v —— 

71 Mo. 465; Thornton v. Val. Er . Bank - 71 Mo. 221: ; [Union . 
Nat. Bank, v. ITunt, 76 Mo. 459. The jud; i ‘of this 


court in Matthews v. Sink: /, supra, wis on appeal, reversed 
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by the supreme court of the United States, and the doc- 


trine then announced by that court, is in harmony with 
that which, before, had been uniformly, and has since been 
repeatedly declared by this court. 

The opinion of the court of appeals, delivered in this 
cause by Judge Bakewell, contains a full statement of the 
pleadings and evidence, and an able and elaborate discus- 
sion of all points made in the case, and the questions which 
we have not noticed, are so fully and satisfactorily disposed 
of in that opinion, that we have not thought it necessary 
to enter upon a discussion of them. 

The judgment is affirmed. 


Davis, Appellant, v. Pertscor. 


Conveyance: MISDESCRIPTION: EQUITY: NOTICE: PossEssIoN. C, by 
quit-claim deed of July 22nd, 1868, in consideration of his indebted- 
ness to the grantce and others, conveyed certain real estate to T, 
and thereafter by his speciai warranty deed, dated August 23th, 
1868, again conveyed the same premises to T, both of said deeds, 
however, misdescribing the land intended to be conveyed, and con- 
veying other land, not owned by the grantor. Thereafter, by deed 
of January 15th, 1880, C conveyed by proper description to the heirs 
of T the land intended to be conveyed and in controversy. T en- 
tered into possession of the latter in 1868, and occupied the same 
until 1874, when he, by a deed containing a similar misdescription 
of the premises as in the deed to him, conveyefl to the defendant 
who purchased for value and without notice of any equity of plaint- 
iff, and entered into and has since been in possession of said prem- 
ises intended to be conveyed. Plaintiff on August 6th, 1879, asa 
creditor of C, attached said premises, and thereafter, on February 
19th, 1880, in pursuance of a judgment and special execution in his 
favor, bought at the sheriff’s sale all the right and interest of C 
therein, and thereupon brought ejectment against defendant, Held, 
(1) That defendant, being an innocent purchaser for value, was en- 
titled to have the mistake in the description in the conveyances cor- 
rected as against T and his heirs, and also that defendant acquired 
through the deed from T all the interest, legal and equitable, which 
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T had at the time of the execution of his deed to de fonds int, and 
the decd from C to T, according to the evidence, being for a valid 
and bona fide consideration, the latter by the conveyance to him ae- 
quired the equitable title to the land intended to be conveyed, and 
could have compelled the divestiture of C’s legal title; (2) That 
even if C’s deed to T was made on a secret parol trust for the benefit 
of the former’s creditors, and was, therefore, fraudulent as to them, 
still plaintiff, as such creditor, did not complain prior to defendant’s 
purchase and the latter’s equity, being older in point of time, is the 
superior one; (3) Even if T was such trustee for C’s creditors, it 
would make no difference that the debts due by said C had all been 
fully paid, it not appearing that they were so paid prior to the time 
T conveyed to defendant; (4) That defendant, being in open pos- 
session of the premises when plaintiff scized and sold them, the 
latter purchased with notice of the f2rmer's equity therein. 





Appeul Jrom Johnson Cireuit Court.—Ifon.Noau M. GIVAN, 
Judge. 


AFFIRMED. 


Edmond A. Nickerson and Samuel P. Sparks for appel- 
lant. 


The deeds from Cockrell to Tapscott, although abso- 
lute in form, were in their nature mortgages to secure an- 
emt ndhtednees. Oneille v. Capelle, 62 Mo. 202; Jb., 
235; Burrill on Assg., (E:1. 1377) § 4, p. 8, and authorities 
there cited. Mortgazce s under mortgages, given simply to 
secure the payment of antecedent debts, are not bona fide 
purchasers for a valuable consideration. Alexander v. Cald- 
well, 55 Ala. 517; Johnson vr. Graves, 27 Ark. 557; Cary v. 
White, 52 N. Y.193; Clark v. FV nt, 22 Peck. 231; Ashton’s 
Appeal, 73 Pa. 8t.153; Prentice v. Zane, 2 Gratt. 2562; Ifal- 
shad v. Bank of Ky., 43.3. Marsh. 554; Manning v."Me- 
Clure, 3 C. Ill. 490; 23 Miss. 136; 36 Tex. 511; 26 N. J. 
Eq. 445; 23 Ill. 579; Busenbarke v. Ramey, 53 Ind. 
299; Hill v. Gaugh, 8 Ind. 166; 2 White & Tudor Lead. 
Cases in Ey., pt. 1, p. 83, et seq.; 76 N.C. 82. Tapscott 
did not hold this land free from the equity of Davis as a 
creditor, and his conveyance to Briscoe, if he had no notice, 
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could not defeat Davis’ right. Johnson v. Sewell, 33 Ind. 1; 
Blutchy v. Osborn, 33 Conn. 226. The transaction between 
Cockrell and Tapscott respecting the former’s property, of 
which the land in controversy is a part, was fraudulent, 
regardless of the intention of the parties, because its effect 
was to hinder and delay creditors, and was, therefore, void, 
in which fraud Tapscott participated. Potter v. McDowell, 
81 Mo. 62; White v. McPheeters, 75 Mo. 286. The convey- 
ances were made in pursuance of a secret understanding— 
were upon a trust, although absolute in form, between near 
relatives—of all the property of an insolvent, several thou- 
sand dollars in value, to secure a few hundred dollars of 
indebtedness—the grantor and grantors’ conduct, by which 
the trust was sedulously kept from the knowledge of a ma- 
jority of the creditors for twelve years. Sibley v. Howard, 
3 Mo. 290; Cason v. Murray, 15 Mo. 378; Johnson v. Sulli- 
van, 23 Mo. 474; Potter v. McDowell, 31 Mo. 62; Potter v. 
Stevens, 40 Mo. 229; State v. Benoist, 37 Mo. 500; Reed v. 
Pellatier, 28 Mo 173; Crow v. Beardsley, 68 Mo. 439; Hen- 
derson v. Henderson, 55 Mo. 544. The transaction being 
illegal, both in its inception and in the subsequent treat- 
ment by the mortgagee, or trustee, equity will not lend its 
aid to enforce it, nor of any right growing out of it. Barr 
v. Cabbage, 52 Mo. 404; Story’s Eq. Juris., §§ 793c, 793d. 
These conveyances from Cockrell to Tapscott were for the 
benefit of all his creditors at that time, of whom appellant, 
Davis, was one; an equity arose in his favor to the property 
so conveyed, which was prior in time to that of defendant, 
and a party asking relief by correcting defects and mis- 
takes in the execution of instruments, must stand upon 
some equity superior to the party against whom he asks it. 
Young v. Coleman, 43 Mo. 179; Story Eq. Juris., vol. 1, § 
176. The stipulation states that at the time Cockrell made 
the corrected conveyance to the heirs of Moses Tapseott, 
all the debts of Cockrell had been paid. This would ren- 
der the mortgage void. McNair v. Picotte, 33 Mo. 57. Tap- 
scott, under whom defendant, Briscoe, claims, never had 
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the legal title, and his deed only conveyed such equity as 
arose between him and Cockrell, so that Briscoe was the 
purchaser of an equity at most, and subsequent in point of 
time to Davis. The payment of value without notice does 
not alone constitute a superiority among successive equities 
so as to disturb priority determined by order of time. Jas- 
per Co. v. Travis, 76 Mo. 13; 2 Pomeroy Eq. Juris., § 691. 
Viewing the transaction between Cockrell and Tapscott as 
an assignment for the benefit of his creditors, he cannot 
correct the mistake in his deed to the prejudice of an ex- 
isting creditor who had attached for his debt. Hughes v. 
Ellison, 5 Mo. 463; Swearingen v. Slicer, 5 Mo. 241. But 
conceding that the deed of correction to Tapscott’s heirs, 
from Cockrell, invested them with the legal title. Then 
Briscoe has nothing more than an equitable interest, and 
Davis, the prior equity, and the maxim, Qui prior est tem- 
pore potior est jure, always applies between equities, unless 
there be something to take the parties out of the general 
rule. Halett v. Collins, 10 How. 174; Boone v. Chiles, 10 
Pet. 187; Galliou v. McCaslin, 1 Blackf. 191; Craig v. Le- 
per, 2 Yerg. 103; Napicr v. Elam, 6 Yerg. 408; Phillips v. 
Phillips, 31 L. J. Ch. 3821. As between persons claiming 
merely equitable interests, the defense of purchase for value 
without notice, has no place. A party who purchases an 
equity takes it subject to all the equities which affect it in 
the hands of any assignor. The first grantee of an equity 
has the right to be paid first, and it is quite immaterial 
whether the subsequent incumbrancer or purchaser took 
the security and paid the money without notice of the prior 
incumbrance or equity. Frazer v. Jones, 17 L. J. Ch. 358, 
856; Manningford v. Toleman, 2 Coll. 770; 2 K. & J. 108, 
109; 16 Beav. 120; 1 J.& Hl. 721; 3 D. F. & J. 264; 30 
Beav. 54; 1 D. J. & 8. 167; 31 L. T. Ch. 921, 326; Poillon 
v. Martin, 1 Sand. Ch. 569; Crawford v. Beitholf, Saxton 
458; Jones v. Zollicoffer,2 Tay. 214; Panson v. Ivey, 1 Yerg. 
286 ; Dupont v. Wetherman, 10 Cal. 354. The onus was upon 
defendant to show that he was a purchaser for value with- 
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out notice of the fraud in the transaction to which his 
grantor obtained title. But on this point the record is 
silent. 7 John. Ch. 65; 1 John. Ch. 288; 8 Mo. 303. 
Conceding that Briscoe, by his purchase from Tapscott, 
obtained an equity superior to the equity of plaintiff, and 
which ought to prevail against him; yet the plaintiff has 
the better title and ought to recover in this case. Because 
the defendant never had any legal title to the premises, and 
at the time of the purchase of the plaintiff at the sheriff’s 
sale he had no notice, either actual or constructive that de- 
fendant had purchased the land from Tapscott, or that he 
Was in possession or set up any claim of title to it. There 
is not a particle of evidence that shows that plaintiff had 
notice of the purchase of defendant from Tapscott, either 
by the registration of his deed, or by the possession of de- 
fendant. The recording of the deed did not give him no- 
tice, for constructive notice, flowing exclusively from mat- 
ters of record, can never be construed to be more extensive 
or broader than the facts stated on the record. Gale v. 
Morris, 29 N. J. Eq. 222; Wilson v. King, 12 C. E. Green 
374; Cass Co. v. Oldham, 75 Mo. 50. Possession of itself 
is no notice, actual or constructive. Beattie v. Butler, 21 
Mo. 313. The deed of correction by Cockrell to the heirs 
of Moses Tapscott, was at the time of the purchase of 
plaintiff at sherift’s sale, merely in contemplation. A pur- 
chaser cannot be charged with notice of a deed which is 
merely in contemplation. Cothey v. Sydenham, 2 Bro. Ch. 


39; 6 Paige 181, 233. 
John J. Coekrell for respondent. 


The undisputed facts, as shown by the record, are that 
J. V. Cockrell sold Tapscott the premises in controversy, 
and in the deed therefor made a mistake in the description ; 
that Tapscott paid for it to Cockrell’s creditors, and sold it 
to defendant; that appellant discovered the error, and with 
full knowledge of all the facts, sought to take advantage 
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of it; that before appellant bought under his attachment 
Cockrell corrected the mistake by deed to the Tapscott 
heirs; that defendant had been in possession of the land 
for a long time prior to the institution of appellant’s pro- 
ceedings. Appellant. shows no equities, while defendant is 





a purchaser for value, in good faith and with perfect title. 


Puts, C.—This is an action of ejectment in the usual 
form, to recover the possession of the north half of the north- 
east quarter of the southeast quarter of section 7, township 
46, range 27, in Johnson county. The answer, after ad- 
mitting possession and tendering the general issue, as to the 
other allegations of the petition, pleaded that on, and prior 
to the 30th day of July, 1868, J. V. Cockrell was the 
owner in fee of the land in question, when he conveyed the 
same by quit-claim deed to one Moses Tapscott, of said 
county, for the expressed consideration of $500. That after- 
ward, on the 25th day of August, 1868, said Cockrell made 
and delivered to said Tapscott, a deed with full covenants 
of warranty to said land, for the same consideration; which 
deeds were duly acknowledged and recorded in said county ; 
that by mistake, the north half of the northeast quarter of 
the northeast quarter of said section, was inserted in said 
deed, instead of the land first, above described; that the 
same was a mere clerical error in description, the said Cock- 
rell not then owning, or in fact, never did own the land so 
described in said deeds. That said Tapscott immediately 
took possession of the right land, and occupied the same as 
his own, until in 1874, when he sold and conveyed the same 
by deed of warranty to the defendant, with other lands, for 
the expressed consideration of $550; which said deed was 
duly acknowledged, and recorded in said county on the 22nd 
of June, 1875. That defendant, thereupon took possession of 
said land, improved it, and has ever since openly, notorious- 
ly, ete., held and ‘oceupied the same as his land, and that he 
was, and is a purchaser for value, ete. That on discover- 
ing the said misdeseription, the said Cockrell, on the 13th 
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day of January, 1880, for the purpose of rectifying said 
mistake, and in confirmation of his said sale to Tapscott, 
made a deed to said land, to the children and heirs of said 
Tapscott, he having, in the meantime, died. It is then 
averred, that plaintiff claims title to the land in contro- 
versy, under a judgment obtained by plaintift, against said 
Cockrell, under notice by publication in October, 1879, 
which sale was made in February, 1880; that the plaintift 
bought with notice, ete. The reply tendered a general 
denial as to the possession of said land by said Tapscott. It 
admitted the plaintiff’s acquisition of title as alleged in the 
answer, under the sheriff’s deed, but denied any notice, ete., 
of the defendant’s title. The cause was submitted to the 
court, without the intervention of a jury, for trial. During 
the progress of the cause, on the 14th day of September, 
1880, the following stipulation was entered by the parties, 
acting through their attorneys, and filed in the cause 
tu-wit: 

“Tt is agreed that J.V. Cockrell, by his quit-claim deed, 
dated July 22nd, 1868, conveyed certain real estate, situate 
in Johnson county, Missouri, to Moses Tapscott, and after- 
ward, by his special warranty deed of date August 25th, 
1868, in which he was joined by his wife, he again convey- 
ed the same real estate to said Moses Tapscott; that among 
said tracts of real estate, was one therein described as the 
north one-half of the northeast one-fourth of section 7, 
township 46, range 27. That said J. V. Cockrell, did not, 
at the time of making said deeds, own said tract, but did 
own the north one-half of the northeast one-fourth of the 
southeast one-fourth of said section, township and range, 
and owned no other tract in said section; that said Cock- 
rell, in each of said conveyances, intended to convey the 
tract aforesaid, but described it as written in said deeds by 
mistake, and that his deed to the heirs of Moses Tapscott, 
of date, January 13th, 1880, was made to correct said mis- 
take in the two deeds aforesaid; this said deed of January 


13th, 1880, being a deed from J. V. Cockrell and wife, to 
3—8l 
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Joseph V., Mary A., Francis L., and William M. Tapscott. 
That the consideration for the conveyance of said real estate 
to said Tapscott, was indebtedness of said Cockrell to said 
Tapscott and others; that prior to making said conveyance, 
of January 13th, 1880, the debts so due, from said Cockrell, 
were all fully paid. It is further understood and agreed by 
and between the parties to this suit, that any of the papers 
and records of the circuit court of Johnson county, Mis- 
souri, in the case of F. M. Bradley et al. v. Mary A. Tapscott 
et al. should be read in evidence, lately determined in the 
said circuit court, may be used by either party on the trial 
of this cause, reserving to each party all objections to the 
relevancy of such evidence.” 

The various deeds, mentioned in the pleadings, were 
read in evidence, as also the depositions of J.V. Cockrell and 
others, taken in the case of Bradley v. Tapscott, alluded to in 
said agreed statement. The evidence also showed, that the 
defendant, immediately after his purchase from Tapscott, 
took possession of said land, and made valuable improve- 
ments thereon, and was in possession thereof when the 
plaintiff obtained his judgment against said Cockrell. The 
court found the issues for the defendant. From that judg- 
ment the plaintiff has brought the case here on appeal. 

I. Itstands admitted by the agreed statement, that 
Cockrell intended to convey the land to Tapscott by the 
deed executed in 1868; and there can be no question, but 
Tapscott conveyed the same to defendant, and that the 
defendant, as between him and Tapscott, was an innocent 
purchaser for value ; and as such, would be entitled to have 
the mistake in the description corrected against Tapscott 
and his heirs. Equally clear is it, that the defendant 
acquired, through the deed from Tapscott, all the interest, 
legal and equitable, which Tapscott had at the time of the 
execution of his deed to defendant. On account of the mis- 
take in description, Tapscott did not have the legal title. 
But did he not acquire the equitable title? Such, unques- 
tionably, would be the result of the attempted conveyance, 
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unless there was some exceptional infirmity in the contract 
between the parties. To show such infirmity, the appel- 
lant asserts, that the deed from Cockrell to Tapscott was 
voluntary, without consideration, and fraudulent as_ to 
creditors. But what are the facts? The agreed statement 
recites: ‘“ That the consideration of the conveyance of said 
real estate to said Tapscott, was indebtedness of said Cock- 
rell to said Tapscott and others.” And so says the deposi- 
tion of Cockrell, read in evidence by the plaintiff. The 
deed, therefore, was not without a valid and bona fide con- 
sideration, and, so far from having been made in fraud of 
creditors, it was to secure the creditors, to pay his debts. 
Such being the case, Tapscott acquired the equitable title 
of Cockrell, in and to this land, and could have compelled 
a divestiture of the legal title of Cockrell. But counsel sug- 
gested that while Cockrell’s deed was in form, a warranty 
deed, it was in fact made on a secret parol trust for the 
benefit of Cockrell’s creditors. Therefore, the title of Taps- 
cott was liable to attack by Cockrell’s creditors, as being 
fraudulent in law as to them. Conceding this to be cor- 
rect in principle, it would be a sufficient answer to say no 
such creditor complained or made the assault prior to the 
purchase of that equity by the defendant. It is true that it 
is asserted by counsel in his brief, that the plaintiff was a 
creditor of Cockrell prior to that time. But this is mere 
assumption, so far as appears from the record before us. 
The only evidence offered by plaintiff, touching his claim 
against Cockrell, was the sheriff’s deed, under which he 
asserts title. That only recited that he obtained judgment 
in 1879. It may be inferred that this judgment was founded 
on an antecedent cause of action. But how long anterior? 
It devolved on the plaintiff to show when, if he sought to 
‘avail himself of the fact. We are not at liberty to assume 
that it existed in 1868, when Cockrell sold to Tapscott, or 
in 1874, when the latter conveyed to defendant. The de- 
fendant consequently, had the older equity, and can invoke 
against the plaintiff the maxim: Qui prior est tempore, 
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portior est jure. The next contention made by appellant is, 
that when defendant acquired title, all the debts against 
Cockrell had been satisfied; and, therefore, the defendant 
cannot maintain his defence. The only evidence on this 
point is the following recital in the agreed statement of 
facts: “That prior to January 13th, 1880, the debts so due 
from said Cockrell, were all fully paid.” But how long prior? 
Was it prior to 1874, when Tapscott conveyed to defendant? 
That is the material point in time. And it cannot be inferred, 
that prior to the time named in the agreed statement, the 
debts were paid, much less, that they were paid when Tap- 
scott sold to defendant. If Tapscott was a mere trustee, as 
asserted by counsel, the law presumes that he sold in execu- 
tion of the trust. Where his conduct is liable to different 
constructions, the law rather refers the act to the proper than 
the wrong motive. Cockrell, according to his own depo- 
sition, having transferred his land, in equity, to Tapscott, 
in payment of his just debt to Tapscott, and the balance, if 
any, to be sold and the proceeds applied by his trustee to 
certain other creditors, after his accredited trustee and 
grantee had in good faith, sold a part of this land to a bona 
fide purchaser, and taken his money, how could Cockrell re- 
sist the demand of the defendant to rectify the mistake in 
the deed to Tapscott? So far as the trust arrangement be- 
tween Cockrell and Tapscott was concerned, its only infirmi- 
ty consisted in the fact that it rested in parol. As such, 
Cockrell could not, so long as it remained executory, have 
enforced its performance against his grantee. But when 
the grantee proceeded in execution of the parol arrange- 
ment, to dispose of the land to an innocent purchaser, and 
obtained the money, presumably, for the very purpose of 
executing Cockrell’s wishes, on the plainest principles of 
equity and honesty, Cockrell was estopped from reclaiming 
the land from the detendant. And so was the plaintiff, a 
subsequent purchaser under Cockrell with notice. 
Perceiving this conjuncture, counsel for appellant finally 
claims that he was without notice of the defendant’s equity 
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when he acquired title under Cockrell. This is not tenable. 
The defendant was in possession of the land when plaintiff 
seized and sold it. His possession was open, for he had it 
inclosed and in cultivation, when the plaintiff had it seized 
under the writ of attachment. LHe (the plaintiff) is pre- 
sumed to have directed the sheriff in making the seizure, 
and to have pointed out the land. So it is not easy to per- 
ceive how he was ignorant of defendant’s occupancy. 
There is nothing in the record to show that Cockrell, under 
whom both parties claim, had any record title to this land. 
His title for aught that appears, may have rested in pais. 
In such case the common law rule, which imparts notice 
from the fact of open possession, must apply. In the 
absence of proof that the grantor’s title was of record, “ the 
only sensible rule is, that actual residence upon the land, is 
notice to all the world of every claim which the tenant 
may legally assert in defence of his possession.” Buck v. 
Holloway, 2 J. J. Marsh, 180; Bartlett v. Glasscock, 4 Mo. 
62; 4 Cent. Law J. 123, 124. 

The finding was for the right party, and, therefore, the 
judgment of the circuit court is affirmed. All concur. 





Firzimmons et al. v. Toe AcADEMY OF CHRISTIAN BROTHERS. 


Contract: construction: custom. Where contractors undertook to 
do the masonry of a building according to plans and specifications 
for the same, for the sum of $2 in addition to the price of rock per 
perch, and the evidence showed a custom prevailing, in ascertaining 
how much¥ masonry had been completed so as to pay the demand 
of a mason for laying rock in a wall, to count corners twice, each 
corner constituting a part of two intersecting walls, also all openings 
for doors and windows as if they were solid matter; Held, the con- 
tractors were entitled, under their contract, to a measurement in 
accordance with said custom. 
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A ppt al from St. Louis Court of Appeals. 







AFFIRMED. 





Donovan & Conroy for Christian Brothers College, ap- 
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pellant. 










The court erred in admitting evidence of the usages 
of trade. Pavey v. Burch, 3 Mo. 447; Martin v. Hall, 26 
Mo. 386; Clamorgan v. Guisse, 1 Mo. 141; Kimball v. Braw- 
ner, 47 Mo. 398; Savings Bank v. Ward, 100 U.S. 195; 
Thompson v. Riggs, 5 Wall. 663; Insurance Co. v. Wright, 1 
Wall. 456; Garrison v. Ins. Co., 19 How. (U. 8.) 812; 1 
Greenleaf Ev., (Redfield, 1st Ed.) § 292, p. 333, and cases 
cited in notes; 3 Phillips Ev., (6 Am. Ed.) p. 198, notes; 1 
Best on Ev., (Am. Ed. 1875) p. 429, § 228. The usage of 
trade alleged was not proved. Southwestern Freight § Cot- 
ton Compress Co. v. Stanard, 44 Mo. 71; Walsh v. Miss. 
Trans. Co., 52 Mo. 434; Ober v. Carson, 62 Mo. 209; Adams 
| v. Otterbeck., 15 Ilow. (U. S.) 539 ; United States v. Buchanan, 
8 Ilow. (U. S.) 88; Garrison v. Ins. Co., 19 How. (U. 8.) 
312. The court erred in finding for respondents on their 
cause of action and upon the counter-claim of appellant. 























G. A. Castleman for Fitzimmons & Laughlin, also ap- 
pellants. 


; * Quoties in verbis nulla est ambiguitas, ibi nulla expositio 
contra verha CLPLessa fii nda est.” Coke's Littleton, 147a; 
Aguilla v. Rogers, 7 T. R. 423; Burnet v. Kensington, 7 T. 
R. 222; Gerrard v. Clifton, 7 T. R. 674; 3 Parsons on Con- 
tracts, (6 Ed.) p. 495; Story on Contracts, (5 Ed.) § 780; 
Vattel’s Law of Nations, B. 2, chap. 17, § 263; Webb v. Ins. 


Co., 14 Mo. 8 





Martin, C.—This was a suit on a building contract, and 
both parties have appealed from the cireuit court and the 


court of appeals. The controversy has arisen about the 
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construction of the contract, there being no conflict of 
evidence as to the facts. 

The plaintiffs as contractors, entered into a contract in 
writing with the defendant, wherein they undertook “to do 
the masonry in the Christian Brothers’ College, at Cote 
Brilliant, according to plans and specifications for the same, 
for the sum of two (2) dollars, in addition to the price of 
rock per perch.” The plaintiffs laid up all the masonry 
work of the building, which consisted of 3,410 11-22 perches 
of “rubble” masonry and 1,365 4-22 perches of “ foot- 
ings’’ masonry. They failed to furnish the rock required 
for this masonry, and the defendant purchased and paid for 
it to the quarrymen, who delivered it at the building at the 
price of $1.10 per perch for “rubble” rock, and $3.25 per 
perch for “footings” rock. There were 2,638 11-22 perches 
of “rubble” rock, and 1,189 11-22 perches of “footings” 
rock, and the sum total of the bill for rock amounted to 
$6,768.12. The testimony, as conceded by both parties, 
shows that according to the custom prevailing at St. Louis, 
two methods of measurement are employed among builders, 
contractors and material men. The use and application of 
these two methods is determined by the subject to be 
measured, and the object to be arrived at in each case. In 
order to ascertain how much rock is contained in a build- 
ing, 80 as to pay the demand of the quarryman, the measurer 
reckons corners only once, and excludes all openings for 
doors, windows, ete. In this method the actual amount of 
material contained in the wall is ascertained, and is called 
quarryman’s measure. In order to ascertain how much 
“masonry” has been completed so as to pay the demand of 
the mason for laying the rock 1n the wall, a different meas- 
urement is employed. The measurer counts corners twice, 
each corner constituting a part of two intersecting walls. 
He also counts all openings for doors and windows as if 
they were solid masonry. This is the builder’s or mason’s 
measurement. The distinction between it and the quarry- 
man’s measurement, rests upon the additional labor in the 
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dressing, facing and arching, which is required in turning 
corners, and constructing windows and doors. This extra 
labor is taken as equivalent to the labor of building the 
wall solid throughout the whole length and breadth of it. 

This custom of measurement rests upon good reasons, 
otherwise, it would hardly have become the custom which 
it is admitted to be. The controversy springs from the two 
methods of measurement applied by the parties respective- 
ly, to the subject matter of the contract. Where there are 
no corners, doors or windows, the two measurements will 
produce the same number of perches. But where, as in 
this case, there were corners, doors and windows, the perches 
of “masonry” will exceed the perches of “rock.” In 
this case the excess amounted to 947 15-22 perches. The 
defendant presents an account in which the method of 
measuring “masonry,” as established by custom, is entire- 
ly ignored. In this account the amount of rock according 
to quarryman’s measure, is stated, and the “masonry” 
finished by plaintiffs, is calculated at two dollars a perch, 
according to the same measurement applying to the rock. 
This method of computation brings the plaintiffs in debt to 
defendant in the sum of $1,177.33. The account stated 
under this method would stand as follows: 





Dr. 
To rubble rock placed in wall, 2,638 11-22 perches 
OB GB BOP POT Reevccccccsesescscesccssercccscsnscccee scape eaee 
To footings rock placed in wall, 1,189 11-22 perches 
Ge GF ROTO Rsscccscccnccscsscssesesesccnecsssessnens 2,379.00 
$7,656.00 
Cr. 
By cash paid plaintiffs ............c00.ssecceeeeeees sweceui 8,733.33 
By balance due defendant.................. ileal $1,177.3: 


The plaintiffs insist that this result is erroneous and 
unjust, and [ coneur with them in this position. I do not 
think the masonry work of the plaintiffs, under this con- 
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tract, can be legally ascertained and paid, according to the 
measurement which custom has applied to rock from the 
quarry, and not to rock inclusive of labor, as contained in 
the finished wall. The plaintiffs submit an account, in 
which they ignore entirely, the quarryman’s measurement, 
as applied to rock in the wall, and insist that the rock used 
in the building, although not furnished or supplied by them, 
should be accounted and paid for under their contract, ac- 
cording to the method of measurement used in ascertaining 
the amount of masonry as contained in the finished wall, 
left by the mason or builder. This account stands as fol- 


lows : 

To “rubble masonry” 3,410 11-22 perches at $2, 
92.10 GS.10 Por POTORn...r0cc.coscssseccoscoscsces $10,572.55 

To “footings masonry” 1,365 4-22 perches at $2, 
$5.25—$5.25 per perch.......... sheesctetbtnenneneet 7,167.18 
er Mi icanccdansneave phndbasasenspeninasednhebal $17,739.73 

By cash to quarryman......cce...see --. $6,768.12 

By cash to appellants.............00..00 8,733.33—$15,501.45 
5 LE EEE EE $ 2,238.28 


According to this statement, the plaintifts would be 
entitled to a judgment against the defendant, in the sum of 
$2,238.28, after allowing the admitted credits. The defend- 
ant insists that this would be erroneous and unjust, and I 
concur with it in this position. By this method of computa- 
tion, the plaintiffs would receive pay for 772 perches of 
“rubble” rock, and 175 15-22 perches of “ footings” rock 
more than actually in the wall, according to the measure- 
ment applicable to the material under the prevailing cus- 
tom. Although the plaintift furnished no rock at all, they 
would be receiving over $1,400 on account of such rock— 
$1400 more than the rock cost the defendant who did 
furnish it—$1,400 more than the market price of such rock, 
as Charged and paid by defendant to the quarrymen. There 
ouglit to be no doubt about the terms of a contract which 
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results in such an injustice as this. The learned judge who 
tried the case, rejected both statements furnished by the 
parties, and allowed the plaintiffs the contract price of $2 
per perch, for the finished masonry, according to the meas.- 
urement of such work, under the custom applicable to it. 
He stated the account as follows: 


To rubble masonry......... soowenees esseeeeeeed,410 11-22 perches 

To footings masonry .......06...ee00 penssosene 1,365 4-22 perches 
Aggregate of perches............0000 4,775 15-22 

At $2 per perch SE eT ee aa ee Ee Le $9,557.48 

Ba icaecescctdcensdassieciandinasiiennsdeusmesecenianeca 8,733.33 
Dalames due plaintiGs.......cccccsccovcossescsseseses $ 818.15 


Judgment for this sum was rendered in favor of plaint- 
iffs with interest, increasing it to $834.51, which was af- 
firmed in the court of appeals. I agree with these courts in 
their construction of the contract. Two things were pro- 
vided for in its terms, rock for the walls and masonry labor 
in placing it there. If the plaintifts had furnished both, 
they would have been entitled, under the contract, to be 
paid for both, according to the customs of measurement, 
applying to both respectively ; the masonry would be paid 
for according to masonry measurements, at the contract 
price of $2 a perch; the rock would be paid for according 
to the quarryman’s measurement, at the exact cost, or mar- 
ket price for such material (which were in this instance 
identical). Not having furnished any rock, they are not 
entitled to charge against defendant either the cost or 
market price of such material. It was properly left out of 
the account as stated by the court. The misconstruction of 
this contract by the parties, has evidently arisen from the 
disconnected placing of a qualifying term, contained in the 
loose phraseology which was emyloyed. By a very slight 
transposition, the true meaning of the contract could not 


be mistaken by any one, The plaintiffs undertook to do the 









































OCTOBER TERM, 1883. 43 


Busby v. The St. Louis, Kansas City & Northern Railway Company. 


masonry “for the sum of two (2) dollars (per perch) in ad- 
dition to the price of rock.” The judgment carries out 
this intention, and it should be athirmed. All concurring, 
it is so ordered. 





Bussy v. Tur St. Louts, Kansas Crry & Nortruern Ratt- 
WAY CoMPANY, A pp lant. 


1. Railroad: KILLING sTOCK: PLEADING: STATEMENT. In an action 
against a railroad company, under the statute, for double damages 
for killing stock, the statement is sufficient after verdict in that re- 
gard if enough is contained therein from which it may be reason- 
ably inferred that the animal escaped upon the right of way where 
the road had neglected to fence. 

Defective Fence: want OF TIME TO REPAIR MATTER OF DEFENSE. 

The fact that a sufficient length of time had not elapsed, after the 

fence became defective, to allow the railroad opportunity to repair, 

is a matter of defense for the road to invoke. 

38. Agreement between Railroad and Adjacent Land Owner 
as to Fence: LAND OWNER JOINING HIS FENCE TO COMPANY’s. The 
duty to fence is a statutory one, imposed on the railroads, especially 
toward the adjacent land owner. Such owner and the railroad may 
agree as between themselves to dispense with such fence, or that 
the owner should build and maintain it, or to maintain it in com- 
mon, and in such cases the land owner cannot maintain an action 
against the railroad for any injury resulting from the absence of or 
bad condition of the fence, but the fact that the fence belonged to 
the company, and the fence inclosing the land owner’s field was 
joined to the former’s fence with its consent, creates no legal im- 
plication that such owner of the land assumed any obligation to aid 
in keeping up the fence. 


bo 


Appeal from Carroll Cireuit Court.—Hion. E. J. BRoapbUus, 


Judge. 


AFFIRMED. 


Wells H. Blodgett and Geo. S. Grover for appellant. 


The statement upon which the cause of action was 
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tried below, was fatally defective under sections 809 or 2124 
of the statute, or at common law. Johnson v. Railroad Co., 
76 Mo. 554; Mayer v. Union Trust Company; Nance v. 
Railroad Co., 79 Mo. 196; Cecil v. Railroad Co., 47 Mo. 
246; Luckie v. Railroad Co., 67 Mo. 245; Cunningham v. 
Railroad Co., 70 Mo. 202; Burton v. Railroad Co., 30 Mo. 
375; Quick v. Railroad Co., 31 Mo. 400; Scott v. Railroad 
Company; Turner v. Railroad Co., 78 Mo. 578. The evi- 
dence was insufficient to support a verdict. The defend- 
ant was entitled to a reasonable time in which to repair the 
fence after having knowledge of a defect therein, or after 
that period had elapsed in which, by the exercise of rea- 
sonable diligence, it could have had knowledge of such 
defect, and without proof as to this, plaintiff was not en- 
titled to recover. Shearman & Redfield on Neg., § 459; 
Clardy v. Railroad Co. 73 Mo. 578; Case v. Railroad Co., 75 
Mo. 668. The fence in question was a partition fence, 
erected on the division line and owned jointly by the par- 
ties, and plaintiff and defendant having failed to keep it in 
repair, neither party can recover of the other any damages 
resulting from such neglect. R. 8S. 1879, §§ 5661, 5656 ; 
Ells v. Railroad Co., 48 Mo. 231; Jackson v. Rutland, 25 
Vt. 15; 2 Waterman on Trespass, pp. 297, 304; Rust v. Low, 
6 Mass. 101; Walker v. Watrous, 8 Ala. 493; Tewksbury v. 
Bucklin, 7 N.H. 518; Cheatham v. Hampson, 4 D. & F. 318; 
Queen v. Bucknall, 2 Ld. Raym. 804; Rider v. Smith, 3 D. 
& E. 766; Mayer v. Arnold, 4 Met. 589; Knox v. Tucker, 48 
Me. 373; Sturtevant v. Morril, 33 Me. 62; Weber v. Clossom, 
85 Me 26; Railroad Co. v. Infirmary, 32 Ohio St. 566; Ceeil 
v. Railroad Co., 47 Mo. 249. 


No brief for respondent. 


Putrs, C.—This action was instituted in a justice’s 
court, and on appeal tried finally in the circuit court. The 
statement filed with the justice is as follows: 

“ Plaintiff says that defendant is a corporation organ- 
ized under and by virtue of the laws of the State of Mis 
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souri, and as such corporation, as aforesaid, is engaged in 
operating a railroad from St. Louis, Missouri, to Kansas 
City, in Missouri, the line of said road passing through 
Carrollton township, in Carroll county, Missouri. That 
on or about the month of October, 1878, defendant had not 
erected and maintained on the sides of its said road, good 
and substantial fences, where the same passes along or 
through inclosed or cultivated fields and lands, suitable or 
sufficient to prevent cattle or other animals from getting 
on to said road, and that on or about said month of Octo- 
ber, 1878, one yearling heifer of the value of $15, the prop- 
erty of this plaintiff, escaped and got upon said railroad by 
reason of the said defendant’s failing to erect and maintain 
such fence as aforesaid, and was then and there run upon 
and over by defendant’s agents and servants, and was 
thereby killed in Carrollton township, county and State 
aforesaid, wherefore plaintiff asks judgment for said amount 
of $15 with costs of suit.” 

The cause was submitted to the court, sitting as a jury, 
for trial upon the following agreed statement of facts: 

“1st. That defendant is a corporation engaged in oper- 
ating trains of cars, and that the line of said road passes 
through Carrollton township, in Carroll county, Missouri. 
2nd. That the heifer is the property of plaintiff, and of 
the value of $15. 3rd. That heifer was killed day of 
October, 1878, by defendant’s engine, etc. 4th, That she 
was killed in Carrollton township. 4th. That prior to the 
killing defendant had erected a good and substantial fence 
between the right of way of defendant and jinclosed field 
eccupied by plaintiff, but that at the time of killing, 
defendant wholly failed to maintain the fence, separating 
the right of way of defendant and the inclosed field oceu- 
pied by plaintiff, in condition to prevent cattle from getting 
onsame. 6th. That said heifer, by reason of such failure, 
escaped through said fence and got on defendant’s railroad 
and was there killed. 7th. That the fence belonged to 
defendant, and the fence inclosing plaintiff’s field was joined 
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to said fence by defendant’s consent. 8th. That both 
plaintiff and defendant had knowledge that such fence was 
out of repair, at and prior to the killing. 9th. That de- 
fendant adopted act of 1868, amending charter of said de- 
fendant requiring defendant to fence sides, ete.” 

No instructions were asked or given in the case. The 
court found for the plaintiff in the sum of $15, and ren- 
dered judgment accordingly. The defendant has brought 
the case here on appeal. 

I. The first error assigned for the reversal of the 
judgment is, that the statement is insufficient to support 
the judgment. The sufficiency of these statements has 
been the subject of much discussion in this court. With- 
out re-stating the points of controversy, or reviewing the 
many cases decided, it may be affirmed that the latest adju- 
dications on this subject have quite clearly established the 
rules by which it is not difficult to determine the sufficiency 
of this statement. In Edwards v. Railroad Co., 74 Mo. 122, 
the court say: “There is no express allegation that the 
cow got upon the track in consequence of the failure of the 
defendant to erect or maintain fences and cattle-guards, as 
required by the statute ; but we think the averment quoted, 
if not equivalent to such an allegation, will at least warrant 
an inference that the cow got upon the track by reason of 
the failure to fence. The case presented is not one of an 
entire failure to state a cause of action, * * but 
the case is one where the cause of action is defectively 
stated, and such defective statement is good after verdict, 
evidence having been given in support of it which cured 
the defect.” And in later cases it has been held substan- 
tially, that where enough is averred in the statement from 
which it may be reasonably inferred that the animal got 
upon the track in consequence of the failure of the road to 
fence at that point, this will be sufficient after verdict, when 
supported by the requisite proof. Nance v. St. Louis, I. M. 
f S. Ry Co., 79 Mo. 196; Jackson v. St. Louis, I. M. & S, 
R’y Co., 80 Mo. 147. The allegations of the statement in 
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question are, that the defendant had neglected to erect and 
maintain good and substantial fences, where the road runs 
along and through inclosed and cultivated fields and lands, 
etc., and that plaintiff’s heifer got upon said railroad “ by 
reason of the defendant’s failure to erect and maintain such 
fence as aforesaid, and was then and there rcn over and 
killed,” ete. It is distinctly averred that the injury occurred 
“by reason of defendant’s failure to erect and maintain 
such fence as aforesaid.” The inference clearly is, that the 
animal got upon the track at the place where the company 
had neglected to fence. It is further alleged that the ani- 
mal was “then and there killed.” The agreed statement 
of facts is: “That said heifer, by reason of such failure, 
escaped through said fence and got on defendant’s railroad 
and was there killed.” So the verdict was amply sustained 
by the proof, and, after verdict, we think there is sufficient 
in the statement to support the judgment. 

II. Lt is insisted by appellant, that the evidence did 
not go far enough to fix a liability on defendant, because it 
did not affirmatively appear, that a sufficient length of time 
had elapsed, after the fence got out of repair, to allow 
defendant an opportunity to make the necessary repair. 
This objection is not well taken. If the fence was 
down, and not a lawful fence at the time the animal 
went upon the track through it, the inference would be, 
that defendant, upon whom devolved the duty, was not 
maintaining a lawful fence. Aside from this, the agreed 
statement recites “that at the time of the killing, defendant 
wholly failed to maintain the fence a * in condi- 
tion to prevent cattle from getting on same.” If, as a mat- 
ter of fact, sufficient time had not elapsed, after the fence 
got out of repair, to allow the defendant to restore it, why 
did it not include that statement when making an agreeed 
statement of what the real facts were? It was matter of 
defense for it to invoke. 

Iif. The final contention of appellant is, that the 
fence in question was a division fence between the parties ; 
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and, therefore, as the law in such case imposed upon the 
parties a mutual obligation to maintain it, the plaintiff can- 
not recover, because he was guilty of contributory negli- 
gence. There is no doubt of the rule ordinarily, that where 
two adjoining proprietors have erected, or agreeed on a 
division fence between them, and use the same for their 
mutual accommodation, a common duty is imposed on each 
to keep up such fence, and neither can recover damage 
from the other for injury consequent upon this omission. 
There is much apparent equity in the position of the de- 
fendant, that, as the plaintiff, by joining his fence on to 
the defendant’s, was benefited to the extent of being reliev- 
ed from building a fence on one side of his land, he was 
thereby, placed under obligation, at least, to help keep up 
the division line. But is this a legal obligation, under the 
facts and law applicable to this case ? 

We are referred by counsel to the following adjudica- 
tions: Jackson v. Rutland R. R. Co., 25 Vt. 150, and R. R. 
Co. v. Miami Co. Infirmary, 32 Ohio St. 566. Inthe Vermont 
case, it is to be observed, that the omission, on the part of 
the railroad to fence at the given point, was by consent of 
the adjacent land proprietor. Judge Redfield held that, 
under the charter of the railroad, as well as the general 
law of the State, the duty imposed upon the railroad to 
fence, was only toward the owner of the adjoining land; 
and, therefore, it and the adjacent owner might stipulate 
to let the land remain unfenced, or to assume the burden 
themselves, and no other land owner could complain upon 
the mere ground of the increased liability to injury of his 
cattle.” 

The basis of this declaration of law is, that, in that 
state, “it is not now considered that the owners of cattle 
have any right to depasture them in the highway. The 
owner of cattle is here left, since the revised statutes of 
1839, as at common law. IIe is bound to keep his cattle at 
home.” Such, however, has never been the law in Missouri. 


Gorman v. P. R. R. Co. 26 Mo. 441; Bradford Uv. Floyd, 
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80 Mo. 207. A railroad company is: not liable in this State 
for damages to cattle not belonging to the adjacent land 
holder, where such cattle got upon the railroad by coming 
through the fence of the adjoining proprietor, provided 
such be a lawful fence. Harringtonv. C., R. I. § P. R. R. 
Co., 71 Mo. 384, 385. 

The Ohio case, likewise, rests upon peculiar provisions 
of the local laws of that state. As appears from the decis- 
ion, all railroad fences constructed by the company become, 
by operation of the statute, partition fences. When the 
railroad track passes through inclosed fields, “ the proprietor 
thereof is required to construct one-half the fences neces- 
sary to partition such inclosed lands from the railroad 
track.” And “they shall be kept in repair, in all respects, 
as partition fences are now by law required to be kept in 
repair.” But, both by the charter of defendant and the gen- 
eral law of this State, the defendant company is “ required 
to erect and maintain good and substantial fences on the 
sides of said railroad, or its branches, where the same passes 
through, along or adjoining inclosed or cultivated fields or 
uninclosed lands.” Laws 1868, § 3, p. 115; R.S8., § 809. 
This is a statutory obligation, imposed on the railroad com- 
pany, especially toward the adjacent land owner ; and with- 
out more, no duty at law rested on the plaintiff to keep 
up such fence. Such adjacent proprietor and the railroad 
company might agree, as between themselves, to dispense 
with such fence, or that the adjoining proprietor should build 
and maintain it, or to maintain it in common. In such 
cases the land owner could not maintain an action against 
the company for any injury resulting from the absence, or 
had condition of such fence. This was so held in £//s v. 
P. R. R.,48 Mo. 231. Was there any agreement or under- 
standing between the plaintiff and defendant, which would 
exempt the defendant from its statutory obligation? The 
only evidence touching this issue, is the following recital in 
the agreed statement: “That the fence belonged to de- 


fendant, and the fence inclosing plaintift’s field was joined 
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to said fence by defendant’s consent.” This, manifestly, 
was nothing more than a mere privilege, conceded by de- 
fendant to plaintiff, to join his fence at two corners to the 
fence which “belonged to defendant.” The fence still 
belonged to defendant. No legal implication can arise from 
such consent, that the plaintiff assumed any obligation to 
aid in keeping up this fence. The most the law, in such 
state of case, would exact of the plaintiff is, that he should 
do no injury to defendant’s fence where he joined, and could 
not complain of defendant, if his cattle should get on de- 
fendant’s track, and be killed by reason of the fence being 
impaired at the point of junction. Section 5,656 Rev. Stat. 
cannot serve the defendant. Even were it conceded that 
this statute applies to railroads, the fence could only be- 
come a division fence “on demand made by the person 
owning such fence,” on the other party to pay “one half 
the value of so much, thereof, as served to inclose his land, 
and upon such payment, shall own an undivided half of such 
fence.” The remaining clauses and succeeding sections 
point out the remedy, etc., for enforcing the rights of such 
interested parties in the division fence. There is no pre- 
tence that any such steps were taken in this case. 

It follows that the judgment of the circuit court should 
be affirmed. All concur. 


Arxinson v. Tus Arcutson, Topexa & Santa Fx Rattroap 
Company, Appellant 


1. Entry nunc pro tune. Before a record entry can be changed at 
a subsequent term by an entry nunc pro tunc, something in the rec- 
ord, the judge’s docket, the clerk’s minutes or papers on file must 
show that the record is in fact incorrect. 

2. Record Entry, Contradiction of. The affidavit of an attorney 

in a case is not admissible to contradict the record entry, that a con- 

tinuance was by consent, 





































~ 
































OCTOBER TERM, 1883. 51 





Atkinson v. The Atchison, Topeka & Santa Fe Railroad Company. 





Appeal from Cass Circuit Court.——Ilon. Noau M. Givan, 
Judge. 


AFFIRMED. 


Lathrop & Smith for appellant. 


The judgment should be corrected in accordance with 
what the docket and minutes show. The language is un- 
equivocal, and is absolutely controlling. What may be in 
the breast of the court, even in regard to the matter, cannot 
avail, inasmuch as the motion to correct the entry was 
made after the close of the term at which the cause was 
continued. Hyde v. Curling, 10 Mo. 359; State v. Clark, 18 
Mo. 432; Gibson v. Chouteau, 45 Mo.171; Saxton v. Smith, 
50 Mo. 490; Priest v. Me Master, 52 Mo. 60; Jillett v. Union 
National Bank, 56 Mo. 804; Dunn v. Raley, 58 Mo. 134; 
Fletcher v. Coombs, 58 Mo. 430, 434; Woolridge v. Quinn, 
70 Mo. 370; Belkin v. Rhodes, 76 Mo. 643. The service in 
this case is fatally defective. Neither the justice nor the 
circuit court acquired any jurisdiction of defendant. The 
motions to dismiss and in arrest of judgment, should have 
been sustained. R.S., § 748; Jordan v. Railroad Co., 61 
Mo. 52. 


J. M. Williams for respondent. 


Ewine, C.—This was a suit before a justice of the peace 
for killing a steer. 

At the trial before the justice defendant entered no 
appearance. Judgment by default was rendered for plaintiff 
for $104. Defendant then appeared, specially, and moved 
to set aside the default. The motion was overruled, and 
defendant appealed to the circuit court. In the circuit 
court, on the 30th day of November, 1880, as appears upon 
the minutes kept by the clerk, and by the entry of the 
judge on his docket, the cause was continued on the appii- 
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cation and at the cost of plaintiff, upon the verbal applica- 
tion of his attorney. On the 21st day’ of March, 1881, de- 
fendant appeared, specially, and filed a motion to dismiss 
the cause, for the reason that neither the circuit court, nor 
the justice before whom the cause was tried, had any jurisdic- 
tion of either the person of the defendant, or of the subject 
matter of the suit. On the 22nd day of March, 1881, said 
motion was taken up. Plaintiff produced the record entry 
made in the cause by the clerk at the November term, 1880, 
whereby it appeared that said cause was continued by con- 
sent of parties, instead of “on the application, and at the 
cost of plaintiff’ Defendant insisted that said entry was 
erroneous, and thereupon, withdrew its motion to dismiss, 
and appearing, specially, filed a motion for a nune pro tune 
entry for the purpose of making the record of the proceed- 
ings had concerning the continuance on the 30th day of 
November, 1880, show that the cause was not continued by 
consent, but on the application, and at the cost of plaintiff. 

Suid motion for a nune pro tune entry was taken up 
and submitted on the 24th day of March, 1881. Defendant 
in support of the motion, offered in evidence the entries on 
the docket of the judge and the minutes of the clerk in 
relation to said continuance. The entry on the judge’s 
docket is as follows: 

“ A. C. Atkinson, Appellee, vs. A. T. & 8. F. RR. Co., 
Appellant. Continued on appn & at costs of plif, 11:59.” 
The minutes of the clerk read as follows: 





‘ TTARRISONVILLE, Mo., Tuesday, Nov. 30th, 1850. 

7034, Atkinson vs. A., T. & S. F. R’y Co. Cont. on 
application at cost of plfi.” 

Defendant then read in evidence the following motion : 

“Tn the circuit court of Cass county, state of Missouri. 

A. C. Atkinson, plaintiff, vs. A. T. & S F. R. R. Co, de- 

fendant. Now, at this day, comes the defendant and ap- 

pearing, specially, for the purpose of this motion, moves 

the court to dismiss this suit, because neither this court nor 
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the justice before whom the case was originally tried, had 
any jurisdiction over this defendant, for the reason that 
there was no suflicient service of process upon the defend- 


4 ss? 
AM 





This was all the evidence offered by defendant in sup- 
port of the motion for a nune pro tune entry. 

Plaintiff thereupon offered, and read in evidence, the 
record entry made by the clerk on the said 30th day of No- 
vember, 1880, in regard to said continuance, which is as 
follows: 

“ Now, at this day come the parties aforesaid, by their 
attorneys, and by consent it is ordered, that this cause be, 
and is hereby continued on the application, and at the cost 
of said plaintiff. Wherefore, it is considered and adjudged 
by the court, that said defendant have, and recover of and 
from said plaintiff, its costs and charges herein at this term 
of court expended, and have thereof execution.” 

The court overruled the motion for a nune pro tune 
entry. Defendant excepted. Defendant thereupon appear- 
ing, specially, filed its motion to dismiss the cause for the 
reason that defendant had never been legally served with 
process, and that the court had never acquired jurisdiction 
of the person of the defendant. The court overruled the 
motion to dismiss. Defendant excepted, and by its attor- 
ney announced that it would appear no further in said 
cause. Plaintiff offered evidence tending to prove the al- 
legations of his statement. The court found in his favor 
and assessed, as his damages, $52, and upon written motion 
of plaintiff, the same were doubled, and final judgment 
rendered for $104. The defendant brings the case to this 
court by appeal. 

The only question in this case is, did the circuit court 
err in refusing to make the nune pro tune order asked by 
the defendant. And we must answer that question in the 
negative by authority of the case of Belkin v. Rhodes, 76 
Mo. 643, where the question of nune pro tune entries was 
elaborately discussed and settled; in which Ray, J. said: 
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“Tt may be conceded, also, that when a judgment is enter- 
ed up nune pro tune by order of the court, that the pre- 
sumption should be (in the absence of any facts shown to 
the contrary) in favor of the action of the court, and that 
it was based on competent and sufficient evidence. Yet 
where the facts fully appear upon which such entries are 
based, this court will judge of their competency and suffi- 
ciency, and review any error that may appear to have been 
made. In all cases, however, the judgment appearing of 
record, is presumptively the judgment of the court, and not 
an error of the clerk, and cannot be set aside at a subse- 
quent term on the ground of clerical mistake or misprison, 
unless something in the record, or the judge’s docket, or the 
clerk’s minutes or paper on file shows such mistake, and in 
what it consists.” See authorities cited in the above opin- 
ion. 

In the case at bar, the judge’s docket shows “ continued 
on appn and at costs of plff, 11:30.” The clerk’s minutes 
show: “Cont. on application at cost of plff.” This was 
the defendant’s evidence, on the motion. The plaintiff in 
opposition read the record entry as follows: “ Now at this 
day come the parties aforesaid, by their attorneys, and by 
consent it is ordered, that this cause be, and is, hereby con- 
tinued on application, and at the cost of said plaintiff,” ete. 
This record contains just what the clerk’s minutes and the 
judge’s docket show, a continuance on the application, and 
at the cost of plaintiff; but it goes one step further, and 
states that the order was made by consent; this is not in 
conflict with the minutes of the judge and clerk, and before 
the judgment can be changed in that regard, “ something 
in the record, or the judge’s docket, or the clerk’s minutes, 
or papers on file must show” that the record is, in fact, 
incorrect. This is the well settled rule. 

The defendant read in evidence the affidavit of its at- 
torney, denying that the continuance was by consent, but 
according to the authorities this is not permissible. There 
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is no evidence here, such as required by the authorities, 
upon which to base a nune pro tune entry. 
The judgment of the circuit court is affirmed. All 


coneur. 





Jounson, Plaintiff in Error, v. GILKESON. 


1. Affidavit for Attachment, Sufficiency of. An affidavit for at- 
tachment not made by the plaintiff himself, and not stating on its 
face that it was made for him, is, nevertheless, sufficient if it was 
made by the person who signed the petition as plaintiff’s attorney ; 
and such affidavit need not disclose the attorney’s means of knowl- 
edge. Affirming Gilkeson v. Knight, 71 Mo. 403. 

2, Writ of Attachment, Return Thereto. The indorsement of 
the return of the sheriff upon the petition annexed to a writ of at- 
tachment, instead of upon the writ itself, isonly an irregularity in 
form, and will not avoid the jurisdiction of the court in proceeding 
to judgment. 

: PresumMpTiON. Where the return recites an attachment of 
land in a county named, giving its location, it will be presumed that 
the attachment was made in the county where the land is situated 

4. Attachment, Validity of; surispicrion. Where the validity of 
an attachment rests upon an affidavit of non-residence and levy of 
the writ of attachment, return as to the person of the defendant is 
not necessary to give jurisdiction as to the property attached. 





Error to Johnson Circuit Court—Hon. Noan M. Grvan, 
Judge. 


AFFIRMED. 
S. P. Sparks for appellant. 


The proceedings by attachment were void because the 
affidavit did not show on its face the specified requirements 
of the statute. It was made by one Conklin, and did not 
purport to be on behalf of the plaintiff. Wiley v. Aultman, 
53 Wis. 560; McCabe v. Sumner, 40 Wis. 386; Crane v. 
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Willey, 14 Wis. 658 ; Miller v. Railroad Co., 17 N. W. Rep. 
158; Manley v. Staley, 10 Kas. 88; Pool v. Webster, 3 Met. 
(Ky.) 278; Willis v. Lyman, 22 Tex. 268; He parte Bank 
of Monroe, 7 Hill 177; St. Armant v. Baixcedon, 3 Sand. 
702; Story on Agency, § 147. The statute contemplated 
that the affidavit for the attachment should be complete in 
itself, and contain all the specified requirements. Bray v. 
MeClury, 55 Mo.128; Willis v. Lyman, 22 Tex. 268. Where 
a person, other than the plaintiff, makes the affidavit for 
the plaintiff, he should state his source of information as 
to the requisite facts—the facts other than the grounds for 
the attachment. Presumptions are only indulged in sup- 
port of jurisdictional facts in courts of general jurisdiction, 
and when the record is silent as to what was done. They 
have no place for consideration where the evidence is dis- 
closed, or the averment made, as in the affidavit under con- 
sideration. Galpin v. Page, 18 Wall. 266; Ilahn v. Kelly, 
34 Cal. 390; Hargadine v. Van Lorn, 72 Mo. 370; Wiley v. 
Aultman, 53 Wis. 560; s.c., 11 N. W. Rep. 32; Ex parte 
Bank of Monroe, 7 Will 177; St. Armant v. Baixeedon, 3 
Sand. 702. Jurisdiction in attachment where there is no 
personal service, can only be acquired by the proper service 
of the writ properly issued, and until this has been done, 
every step is jurisdictional. Massey v. Scott, 49 Mo. 278; 
Harden v. Lee, 51 Mo. 241; Freeman v. Thompson, 53 Mo. 
183; Norvell v. Porter, 62 Mo. 309; Paine v. Moreland, 15 
Ohio 435; Nicolls v. Lawrence, 30 Mich. 395; Michels 
Story, 5 N. W. Rep. 476; Yoron v. Tabor, 34 Lowa 26: 
Adams v. Abraham, 38 Iowa 302, 304; Drake on Attach- 
ment, § 424; Cooper v. Reynolds, 10 Wall. 308; Tiffany v. 
Glover, 3 Iowa 390; Menly v. Leigler, 23 Tex. 92; Anderson 
v. Scott, 2 Mo. 15. In the prosecution of jurisdictional in- 
quiries, courts look to the sources of jurisdiction to ascer- 

tain whether jurisdiction rested in the tribunal at the time 
of its attempted exercise, but not to ascertain whether it 
raises a presumption of facts contrary to the recitals. 


») 


Brown v. Woody, 64 Mo. 547; Ilargadine v. Van ILTorn, 72 
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Mo. 370. The assertion of jurisdiction does not confer it 
where it does not exist. Freeman on Judg., (Ed. 1875) § 
120. The affidavit, writ of attachment and return thereon, 
are the source of jurisdiction in this case. Walsh v. Agnew, 
12 Mo. 520; Cureen v. Douglas, 1 Mo. 336; Norvell v. Por- 
ter, 62 Mo. 309. Under the statute it is required that writs 
of attachment shall be issued and returned in like manner 
as orizinal writs of summons. 1 R. 8. 1855, § 19, p. 224; 
1K. 8. 1879, § 419, p. 66. Original writs of summons are 
required to be returned in writing, stating time, place and 
manner of service. 2 R.S. 1855, § 11, p. 1224; 1 R.S. 
1879, § 3492. The writ must have the return indorsed on 
it, or Upon some paper referred to and annexed to it by in- 
dorsement upon the writ. Crocker on Sheriffs, (2 Ed.) § 
39, p. 27. The filing of a writ without any indorsement 
upon it, showing the manner in which it was executed, is 
no return. Ne'son v. Brown, 23 Mo.13. The return should 
also state where it was executed. Charles v. Marney, 1 Mo. 
539. Nor can a writ be returned non est before the return 
day named in it. Washington v. Southworth, 26 Mich. 381 ; 
Nicolls v. Laur: nce, 39 Mich. BOD 5 Town v. Tabor, 34 Mich. 
262; Myers v. Brosser, 40 Mich. 644; Dillon v. Rash, 27 
Mo. 245. The attachment of land is wholly symbolical, 
and can only be accomplished in the mode pointed out by 
the statute. Perrin v. Leaveritt, 13 Mass. 130. 


John J. Cockrell for respondent. 


The sufficiency of this same affidavit was settled in 
favor of respondent in case of Gilkeson v. Knight, 71 Mo. 
403. The return of the sheriff was written on the petition 
instead of on the writ. This is a sufficient return in form. 
Freeman on Executions, § 355. It will be presumed that 
the officer did his duty until the contrary appears. Baker 
v. Und rwood, 63 Mo. 384. There is nothing to show that 
there was an actual tenant on the land at the time of the 
levy, and it will not be presumed for the purpose of destroy- 
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ing the validity of an official act. At any rate, statement 
of notice to actual tenants is not a necessary part of a valid 
return. Lackey v. Seibert, 23 Mo. 85; Durossett v. Hale, 38 
Mo. 346; Huzley v. Harrold, 62 Mo. 516, 


Martin, C.—This is an action of ejectment. Both 
parties claim title under John W. Brockman. The plaint- 
iff read in evidence, a deed from him executed on the 13th 
day of March, 1868. The defendant submitted a sherift’s 
deed made in pursuance of an attachment suit against him, 
in which levy of attachment of the same land was effected 
on the 81st day of January, 1866. The court rendered 
judgment in favor of defendant, holding that the sheriff’s 
deed to defendant, constituted the superior title. From 
this judgment the plaintiff has appealed. She contends 
that the attachment proceedings were void, on account of a 
defect in the affidavit, setting forth the non-residence of de- 
fendant, which defect, she claims, left the court without 
jurisdiction to render a valid judgment in the case. The 
validity of this identical affidavit has been passed upon by 
this court, in the case of Gilkeson v. Knight, 71 Mo. 403, in 
which its sufficiency was approved. It was by virtue of 
the same affidavit and sheriff’s deed, that the defendant in 
this case, obtained possession of the land which is now sued 
for. The plaintiff in this case, along with others, was de- 
fendant in the case referred to, and after being ejected, she 
now seeks to get back again by overturning the same title 
which was held sufficient to put her out. As the objections 
to the affidavit have been considered and settled in this 
court, I will pass them by as not open to argument again. 
Since the termination of the former case, the learned and 
ingenious counsel for plaintiff, seems to have extended his 
examinations a little further into the title, which was then 
asserted for recovery, and is now interposed for defense. 
He maintains that the attachment was void on account of 
a defect in the return of the sheriff, which he argues is 
equivalent to no return at all. The return of the sheriff 
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reciting a levy of the attachment, was indorsed, not on the 
writ of attachment, but on the petition which was annexed 
to the writ. The petition, along with the writ attached 
thereto, as required by law, was returned into court. 

An indorsement of the return on the petition could, at 
most, be only an irregularity in the form of doing what the 
law required of the sheriff, and not in the substance of the 
act done. Such aslight departure in form, could not avoid 
the jurisdiction of the court in proceeding to judgment. 
The return was as follows: . “I, T. W. Williams, sheriff of 
Johnson county, Missouri, do certify, that I executed the 
within petition and writ of attachment, on the 31st day of 
January, 1866, at the hour of ten o’clock in the forenoon, 
by levying the same upon all the right, title and interest of 
the within named, John W. Brockman, in and to the fol- 
lowing described real estate, in Johnson county, state of 
Missouri, to-wit: (Here follows description of the land). 
An II further certify, that said defendant cannot be found 
in my county. T. W. Williams, sheriff.” The counsel for 
plaintiff objects to this return for failing to state that the 
attachment was made in Johnson county. As the return 
recites, an attachment of land in Johnson county, giving 
its location, the presumption that he went into some other 
county to dothis, would be an unreasonable one to impeach 
the validity of the act recited. It is also objected, that the 
return that the defendant could not be found, relates to the 
81st of January, 1866, the day the writ was issued. I do 
not think this act necessarily refers to the day of the levy 
of the attachment. If it did, it could not impeach the 
validity of the attachment, which rested upon the affidavit 
of non-residence and levy of the writ. Return as to the 
person of the defendant was not necessary to give jurisdic- 
tion as to the property attached. It is further objected, 
that the sheriff, in his return, uses the word “levy,” instead 
ot “attach,” as contemplated by statute. This, along with 
some other objections raised by counsel for plaintiff, are 
altogether too refined to command serious attention under 
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any system of enlightened jurisprudence. The judgment 
was without error, and should be affirmed, and it is so 


ordered. 





Tue State v. Jounson, Appellant. 


1. Laws, Ex Post Facto, Retrospective, Constitutional. Re- 
vised Statutes 1879, section 1655, authorizing the conviction of a 
defendant “of any offense, the commission of which is necessarily 
included in that charged,”’ is not an ex post facto law, or retrospective 
in its operation, (Const. 1875, art. 2, 3 15,) when applied to a case in 
which the offense was committed and the indictment found prior to 
the taking effect of said section and the trial had thereafter, not- 
withstanding such conviction was not authorized by the law in force 
at the time the offense was committed and indictment found. 2 
Wag. Stat., 21, p. 852. 

Practice in Supreme Court: INsTRUCTIONS, MARKS ON MARGIN OF, 
Writing on the margin of instructions the words “ given” and “ re- 
fused,” is no entry, and does not indicate that the instructions were 


to 


given or refused. 

3. Criminal Law: practice IN supreme court. The jury are the 
judges of the credibility of tlhe witnesses and the weight of the evi- 
dence, and, in the absence of glaring indications of a disregard of 
the evidence by them, the Supreme Court will not interfere with 
their finding. 


Appeal from Barry Circuit Court—TIfox. W. F. Grtarr, 


Judge. 
AFFIRMED. 
J. M. Patterson for appellant. 
D. H. MeIntyre, Attorney General, for the State. 


This court will not reverse a judgment because it is 
against the evidence, unless there is a total absence of evi- 
dence, or it fails so completely to support the verdict that 
the necessary inference is, that the jury acted from prejudice 
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or partiality. State v. Musick, 71 Mo. 401; State v. War- 
ner, 74 Mo. 83. The court properly instructed the jury 
as to the offense charged in the indictment. 1 Wag. Stat., 
§ 32, p. 449. And it was competent to convict of assault 
and battery under the charge, if the evidence showed him 
to be guilty only of that offense. R. 8. 1879, § 1655; 
Cooley’s Const. Lim., (3 Ed.) p. 272. It does not appear 
from the record what instructions were given for defendant 
or what refused. Merely marking “ given” or “ refused ” 
along the margin of instructions, is no entry, and indicates 


b 


nothing. 


Puitips, C.—The appellant was indicted in the month 
of September, 1879, in the Barry circuit court, for a feloni- 
ous assault upon one Jesse Clark. On the trial, under in- 
structions of the court so authorizing them, the jury re- 
turned a verdict of guilty of simple assault and battery, as- 
sessing a fine of one dollar and costs. From this judg- 
ment the defendant has appealed to this court. 

[. The principal and only material question to be de- 
cided is, the right of the court and jury, under the indict- 
ment for a felonious assault, to convict the defendant of 
assault and battery. The authority for this ruling of the 
court, rests on section 1655, Rev. Stat. of 1879, which is as 
follows: ‘Upon an indictment for an assault with intent 
to commit a felony, or for a felonious assault, the defend- 
ant may be convicted of a lesser offense; and in all other 
cases, Whether prosecuted by indictment, information or be- 
fore a justice of the peace, the jury or court trying the 
ease, may find the defendant not guilty of the offense as 
charged, and find him guilty of any oftense, the commission 
of which is necessarily included in that charged against 
him.” 

Prior to the enactment of this section, which did not 
take effect until November, 1879, no conviction of the sim- 
ple assault and battery, could have been had under this in- 
dictment, For by section I, Ch, 83, p. 852, Wag. Stat. 
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Vol. 2, it was provided that: “Hereafter, no assault, bat- 
tery or aftray shall be indictable, but all such oftences 
shall be prosecuted, and punished in a summary manner, 
before justices of the peace, as hereinafter provided.” The 
contention of the appellant is, that as the offense and indict- 
ment were anterior to the enactment of said section 1655, 
he is exempt from its operation, by virtue of section 15, 
Art. 3, of the state constitution, which declares: “ That no 
ex post facto law, nor law impairing the obligation of con- 
tracts, or retrospective in its operation, * * can 
be passed by the general assembly.” The principle in- 
volved, in the opinion of the court, is covered by the 
decision in Ex parte Bethurum, 66 Mo. 545. Following that 
adjudication, the objection in question must be overruled. 

II. Complaint is made of instructions given on behalf 
of the State, and those alleged to have been refused, on be- 
half of defendant.. We discover no error in the instruction 
given, touching the offense of assault and battery. As to 
the-instructions asked by defendant, the court is unable to 
say, from the bill of exceptions, that any of them were re- 
fused. The bill of exceptions does not state that they were 
refused. On the margin of the instructions the words 
“given” and “refused” appear. But this is not sufficient 
to warrant us in treating the instruction as refused. Bar- 
bee v. Hereford, 48 Mo. 323. 

III. The verdict of the jury was, so far as the num- 
ber of witnesses is concerned, against the weight of testi- 
mony. And it is quite probable that the jury being author- 
ized by the provision of the statute in question ta find the 
defendant guilty of simple assault and battery, under the 
indictment for a felonious assault, were influenced to con- 
vict of the assault and battery in consideration of the de- 
fendant escaping the graver punishment. But the jury 
are the judges of the credibility of the witnesses, and the 
strength of the evidence. And, the trial judge is better 
qualified to judge of the unreasonableness of the verdict, 
and the propriety of a rehearing on the facts, than we are, 
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In the absence of glaring indication of a wreckless disre- 
gard of the evidence by the jury, this court will not inter- 
fere. 

The judgment of the circuit court must, therefore, be 
affirmed. All concur. 





Montaomery V. ILArKER et al., Appellants. 


1. Practice in Supreme Court: instructions: gEvipENcE. This 
court will not review instructions not contained in the bill of excep- 
tions, and will not pass upon the weight of the evidence. 


2. Bond to Perfect Title. A bond recited a sale of land by one of 
the obligors therein to M., and concluded as follows: “ Now upon 
the perfecting of the title of said lot in and to the said M. by the 
undersigned, this bond to be void.” Held, that the obligors must, 
by the terms of the bond, remove an incumbrance upon the land at 
the time of the sale, as well as otherwise perfect the title. 


Appeal from Livingston Cireuit Court.—Iton. J. M. Davis, 
Judge. 


AFFIRMED. 
E. J. Broaddus for appellants. 


The court erred in rendering judgment against appel- 
lants for the full amount of the bond—$3,000—the amount 
due upon the deed of trust at the date of sale being only 
$500, with some interest. _The true measure of damages 
was the amount plaintiff would have been compelled to pay 
to extinguish the incumbrance. Prescott v. Freeman, 8 Am. 
Dec. 246; Funk v. Vonerda, 14 Am. Dec. 617; Kellogg v. 
Martin, 62 Mo 429. The measure of damages adopted by 
the court applies to covenants of seizin, and not to cov- 
enants against incumbrances. St. Louis v. Biggle, 46 Mo. 
157; Henderson v. Henderson, 13 Mo. 151. If it is held 
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that the writing in suit is a covenant against incumbrances, 
then the rule laid down in cases last cited should have been 





ipplied in the assessment of damages, provided plaintiff 


was entitled to recover at all. The petition alleges that the 


writing in suit was a contract for further assurance, and if 


this court so holds, then plaintiff was entitled to no damages, 
for the reason that the incumbrance shown to have existed 
was not under the control of appellants. Armstrony v. 
Darby, 26 Mo. 517. The terms of the writing in suit do 
not, by any fair rule of interpretation, include the incum- 


brance in question. 
L. T. Collier for respondent. 


The instrument in suit binds the parties executing the 
same to make the respondent a perfect title. It covers all 
defects of whatsoever kind, whether they be incumbrances 
by deeds of trust, judgments or outstanding claims or titles. 
The language of the instrument in question is so plain as 
to leave no room for construction, and the oral testimony 
given on the trial was improper, and should be disregarded. 
Pavey v. Burch, 3 Mo. 814; Singleton v. Fore, 7 Mo. 515; 
Gooch v. Conner, 8 Mo. 392; St. Louis Gas Light Co. v. St. 
Louis, 46 Mo. 127; Kimball v. Brawner, 47 Mo. 899; Ed- 
wards v. Smith, 63 Mo. 119. The defense set up by appel- 
lants is without foundation in law or fact. Plaintiff was 
under no obligation to remove the incumbrance of the deed 
of trust given by Noble to Edgerton, having accepted the 
agreement in question, and having been evicted of the 
premises by the purchaser under the trustee’s sale, he is 
entitled to recover his consideration money; nor was he 
bound to purchase at such sale in order to protect his title. 
Rawle on Covenants for Title, (3 Ed.) 144, 145. 


Ewine, C.—This was a suit on the writing hereinafter 
set forth, for failure, as alleged, to perfect the title to the 
real estate therein named, which, on the day of the date of 
this writing, April 22nd, 1870, plaintiff had purchased from 
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the defendant Ilarker, and pzid him cash for it, to-wit, 
$3,000. 

The petition then alleges: That at the time of the mak- 
ing of suid writing, there was an encumbrance on said lot, 
consisting of a deed of trust dated October 8th, 1866, ex- 
cuted by defendant Noble and wife (who were the then legal 
holders of said premises,) to defendant Edgerton, trustee 
for Martin Sharp and Elizabeth Berry, to secure the pay- 
ment of $1,090, then unpaid. Of all which defendants had 
notice. That afterwards, on the 26th day of August, 1875, 
said deed of trust by trustee, the defendant I. lgerton, was 
duly foreclosed, and Elizabeth Berry became the purchaser 
for the sum of $350, who received a deed therefor from the 
trustee. That the title conveyed by said Edgerton, trustee, 
was paramount to the title of the plaintiff, and the plaintiff 
was evicted from the premises by the purchaser thereunder, 
the said Mlizabeth Berry. 

The defendants, after admitting all the material allega- 
tions in the petition, further answered as follows: That 
plaintiff, at the time he purchased said J ot had both actual 
and constructive notice of said encumbrance; that the ob- 
ject in taking from the defendants the bond in suit, was not 
to protect plaintiff from said encumbrance, but to secure 
him against a known defect which existed in the title, to- 
wit: That Martin Sharp and Elizabeth Berry, the bene- 
ficiaries in said deed of trust, had on the 8th day of Octo- 
- ber, 1866, conveyed the lot to Alexander Noble, that Noble 
had conveyed it to Harker, and ILarker to plaintiff; that 
Martin Sharp’s title was defective in this; that he had only 





an equity; that the title he claimed to have conveyed was 
in the heirs of Benjamin Berry, deceased; that plaintift 
refused to pay defendant, Harker, the purchase money 
until this defect in the title was cured, Hence the execu- 
tion of the writing in suit. That in order to comply with 
said bond in suit, and perfect the title as understood be- 
tween the parties, defendant, Tarker, on the 6th day of 
November, —_ procured Jonathan Sharp and others, the 
5 8 
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heirs at law of Martin Sharp (who in the meantime had 
died), to bring a suit in the cireuit court of Livingston 
county, Misscuri, against Chloe Berry and others, the heirs 
at law of Benjamin Berry, (also dead,) the object and aim 
of which was to procure a decree vesting tie legal title in 
the heirs of Martin Sharp, which was then in the heirs at 
law of said Benjamin Berry; that said suit was prosecuted 
to a final determination, and judgment was for t':2 plaint- 
iffs in said sui‘; that said cause was appealed to the Supreme 
Court of Missouri, and the finding of the circuit court 
affirmed ; and that the same is reported in 60 Mo, Reports, 
page 575, to which reference was made. The defendants 
claim that having so perfected the title of said lot, the said 
writing has been complied with in every particular. 

The instrument sued on is as follows: 

“ Know «!l men by these presents, thiit we, the under- 
signed, are hell and fivm!y bound uato John Montgomery, 
his heirs, executors atid administrators, in the sum of $3,000, 





to be void upen the following conditions, to-wit: Whiereas, 
Garrison IIarker has sold to said Montgomery a p.:t of lot 
No. 8, in Block No, 51 of the city of Chillicothe, Missouri, 
and more particularly described as the north tventy feet 
fronting on Locust street and running back to an alley 112 
feet of said lot. Now upon the perfecting of the title of said 
lot, in and to the said Montgomery, by the undersigned, 
this bond to be void. 
This April 22nd, 1870. 
Garrison ITARKER, (L. 8.) 
ALEXANDER NOBLE, (L. 8.) 
D.W.C. Evarntoy, (1. 8.)” 
Notwithstanding the ease wholly dsoends upon the 
proper construction of this agreement, both the plaintiff 
and defendants offered evidence without o} jection, tending 
to show what was understood by the written instrument. 
No o);jection was made to the evidence, and the instructions 
wer? not copied in the bill of exceptions, and hence, cannot 
be considered here, 
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The ¢>pellant’s motion i: arrest of judgment, 1s to the 
effect alone, that “t!:e record in this case. is not sufficient 
to support the judgment.” 

The ] ctition alleges the purchase and payment for the 
land; th: there was a prior incumbrance on it, under which 
it was so'l and bought by Elizabeth Berry, and plaintiif 
evicted from the premises. The court, sitting as a jury, 
found for the plaintiff upon the trial, aft-r hearing the 
evidences 

The iistrument sued on, seems so plain, that it con- 
strues itecli. After setting out the facts, it concludes; 
“ Now, upon the perfecting of the title of said lot,in and to 
the said ‘fontgomery, by the undersigned, this bond to be 
void.” Why will this not obligate the defendants to re- 
move the incumbrance on the land at the time of the sale, 
as well as to perfect the title in Ilarker otherwise. ILarker 
could not have a perfect title as long as there was a prior 
valid incum>rance; and under the contract, he was bound 
to remove t':2 incumbrance before he could “perfect” the 
title in the pliatiff 

The euswor alleges, that other defects were in contem- 
plation w’.cn the bond was made, but the cireuit court try- 
ing the cxse, has decided otherwise on the evidence and i:- 
structions. We eannot review the instructions because 
they are :ot preserved, and it is not our province to pass 
upon the weight of the evidence. This court, therefore, is 
confined to the pleadings and instrument sued on, and be- 
lieving that the pleadings are sufficient, and the instrument 
binds the defendants to perfect the title in the plaintiff, the 
judgment of the court below is affirmed. All concur, 
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l[ackrer v. Brown Aovpellant. 


1. Promissory Note: raiLurRe or consipEnation. Recovery cannot 
be had upon a promissory note when the consideration therefor has 
wholly failed. 

2. Practice, Civil: supament: uvipence. If there is no evidence to 
support a verdict, the judgment will be reversed. 


Appeal from Carroll Cireuit Court.—ltox. Ii. J. Broappus, 
Judge. 


REVERSED. 
Hale § Sons tor appellant. 


There was no consideration for the note in suit. The 
judgment of the court is against the law and the evidence, 
and should be reversed. The defense set up in this case 
does not come within the principle of JZenshaw v. Dutton, 
59 Mo. 139, and same case 67 Mo. 666, and Jones v. Shaw, 
67 Mo. 667; Bircher v. Payne, 7 Mo. 462, and other cases 
in this court, where it was attempted to defend the collec- 
tion of notes by proving contemporaneous parol agree- 
ments, contrary to the terms of the note, but the defense 
shows either a total or partial failure of consideration. See 
Wade v. Scott, 7 Mo. 509; Ray v. Baker, 9 Mo. 850; Kleine 
v. Keyes, 17 Mo. 326; Gamache v. Grimm. 23 Mo. 58; Story 
on Bills, (t Ed’ p. 192 § 182. 


John L. Mirick for respondent. 


This being an action at law, this court will not weigh 
the evidence, and will not interfere with a verdict if there 
is any evidence to support it. Reid v. Ins. Co., 58 Mo, 422. 
This verdict is supported by an abundance of testimony. 
The verdict was for the right party, and the judgment 
should be affirmed with damages. 


Martix, C.—The plaintiff sued on a note dated Feb- 
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ruary 17th, 1375, exeeute by defendant, and payable to 
plaintiff, or order, twenty days after date, bearing ten per 
cent interest compounded, 

The petition is in the usual form, The answer admits 
the execution of the note, and sets up a defense going to 
show that it was obtained by fraudulent representations, 
and that there had been, before suit brought, an entire fail- 
ure of considerttion. The plaintiff replied denying this 
defense. The cause was tried by the court, and judgment 
was rendered in favor of plaintiff in the sum of $419.29, 

No instructions were asked or given. The defendant 
contends that the judgment is against the evidence, which 
is preserved in a bill of exceptions, along with the motion 
for a new trial, urging this point. The plaintiff insists that 
there is sufficient evidence to support the judgment. It, 
therefore, becomes necessary for us to examine the testi- 
mony, Which substantially corresponds with the facts pleaded 
by defendant. 

The testimony rests entirely upon the defendant’s story, 








detailed upon the witness-stand, along with one or two 
portions of documentary proof. 

The defendant testifies that the plaintiff, in considera- 
tion of the note sued on, gave him three promissory notes 
against one Jolin Cooper, amounting in the aggregate to 
$160, dated October 26th, 1863, bearing ten per cent interest 
from date, purporting to be secured by a deed of trust on 
a certain parcel of land, which she had conveyed to said 
Cooper. At the time of the transaction, the defendant took 
from the plaintiff a receipt or memorandum, which reads 
as follows: “Received February 17th, 1873, from T. J. 
Brown one note calling for $245.73, dated February 17th, 
1873, due twenty days after date, for which note I sold him 
two notes on John Cooper and one certain abstract of a 
note on said Cooper, and the said Brown will proceed to 
bring suit on said notes, in order to foreclose a deed of mort- 
gage given by Cooper to secure the payment of said notes, 
aud [agree with the said Browa that if he fails to get a 
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jucermest to Cie ainount of $255.75 on account of said notes 
not bein acceptable, that Iwill set a credit on said Drown’s 
nofe to make it correspond with the judgment obtained. 
Siened by the said Etizabeth ILacker.” The defendant 
testifies that the plaintiff represented that she had sold the 
land to Cooper in 1565, and that the notes menticned in the 
receipt were secured by a deed of trust, or a mortgage on 
the land sosold; that one of the notes was lost or mislaid, 
but that they were a!l secured on the real estate aforesaid ; 
that relying on these r-presentations, he accepte | the notes 
in the memorandum, and executed to plaintiff the one sued 
on; that he afterward ascertained the representations to be 
false, in this, that plaintiff had not conveyed the land to 
Join Cooper, but to Tannah Cooper, his wife; and that 
Hanneh Cooper undertook to give the deed ef trust, or 
pretended security for the notes on the land conveyed to 
her, but failed to, acknowledge the instrument, thus leaving 
the notes without any seeurity whatever on the land; and 
that Jstin Cooper had no interest inthe land. IIe also tes- 
tifies that these facts were well known to plaintiif at the 
time of the representations aforesaid; that he in good faith 
undertook to collect the notes by foreclosure of the mort- 
gage, but was compelled to take a nonsuit on account of 
the title being in Ifannah Cooper, who had net exeented 
the mortgage so as to bind her. Te also testifie! that Jolin 
Coo: er was insolvent, and was not in possession of the land 
pretended to have been sold to him, but was prosecuting 
an action of «jectment in favor of his wife against one 
Robert Or, who was in possession, and that he had never 
realized anything on the notes. There is no contradiction 
of this evidence in the record. Records were introduced 
showing the fruitless termination of the suit for foreclosure 
of te mortzave, or deed of trust, also a judgment by 
arreement for defendant in the suit of ILannah Cooper and 
husband against Robert Ord, 

The learn l acid confdent eounsel of plaintif thinks 
there is sufficient evidence here to support the judgment. 
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[le argues that the defendant, in cross-cxamination, ad- 
yitted that he had been agent of Mr. Ord, looking after his 
interest in the ejectment suit, and that he had acquired tlie 
notes given by Cooper for the purpose of closing him out, 
if he succeeded in his ejectment against Ord. It may he, 
and probably is true that he acquired them with that mo- 
tive, but there is no evidence that they were eyer used for 
that purpose, or that they were available to defendant in 
that, or any other respect. Clearly, if the mortgage was 
void, it would not have been a very promising element in 
the defense of Ord’s possession. The plaintiff having rep- 
resented the notes and mortgage to be a valid demand 
against the land, and they appearing from the evidence to 
have been utterly worthless, within the knowledge of 
plaintil? at the time; [am unable to regard these facts in 
any other light than as a failure of consideration, especially 
when considered with reference to the receipt given in evi- 
dence. It is not aptly worded, but the meaning of it is 
pretty apparent under the evidence. The defendant hav- 
ing taken te Cooper notes upon faith of the representa- 
tious recited in the evidenee, was to proceed at once to 
collect the:n by foreclosure of the deed of trust or mort- 
gare, and if on account of the notes not being collectible, 
he failed to get a judgment to the amount of the note sued 
en here, he was to have a eredit on said last mentioned 
hove, Iman amount which would make it correspond with 
te judgment obtained on the deed of trust or Cooper 
notes. The Cooper notes had been running nearly ten 
years at the rate of ten per cent interest. 

The import of the memorandum is, that defendant was 
to pay on the note in suit only so much as he obtained 
judgment for in the contemplated foreclosure suit on the 
Cooper notes. And as he has failed to obtain any such 
judgment, the thing being impossible fro: the beginning, 
although not so known te him, there is an entire failure of 
consideration, Which works a discharge of his obligation 
outhe note in suit. ILis obligation on the note in suit 
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must correspond with the judgment on the Cooper notes, 
And as that judgment is represented by zero, his liability 
on his own note must be reduced to the same arithmetical 
cipher. 

. My conclusion is, that there was a failure of consid. 
eration as represented and taken at the time of the ex- 
change; also, that according to the terms of the memo- 
randum pleaded, the defendant is entitled to a release or 
discharge upon the note in suit. 

Accordingly, the judgment is reversed and cause re- 
manded. All concur, except Ray, . @ not sitting. 


IIenry County, Appellant, v. St. Cuarr County. 


Criminal Costs. A county which has incurred expense in the inves- 
tigation of a felony certified from another county, as provided by 
Revised Statutes 1879, section 1804, and in the arrest and imprison- 
ment of the perpetrators thereof, cannot recover of the county from 
which the offense was certified such costs so incurred, said section 
1804 having been declared unconstitutional. 


Appeal from St. Clair Cireuit Court. 
AFFIRMED. 
Y. P. Wright and R. £. Lewis for appellant. 


The third assignment of the demurrer, that the ac- 
count is not sufficiently explicit, is not an objection well 
taken by demurrer. The defendant should, by motion, 
have pointed out wherein the account is not sufficiently 
definite and certain. R. 8.1879, § 3529; State ex rel. v. 
Sherman, 42 Mo. 210; Bliss on Code Plead., § 425. There 
is @ positive averment that a change of venue was taken 
from St. Clair to Henry county. In averring the authority 
of the judge to order the change of venue “ under and by 
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virtue of the laws of the State of Missouri,” i; suficiently 
definite. J?ichards v, Jidick, 17 Barb, 260, I? not, it should 
have becn made so on motion by defendant, under the see- 
tion and decision above quoted. Clay v. Edgerton, 19 Ohio 
653. It was sufficient to allege that the act was done by 
authority of the statute. R. 8. 1879, § 3529. If St, Clair 
county desired to evade the payment of the costs, it should 
have contested the validity of the removal of the case by 
denial and traverse, instead of demurrer. Stephen on 
Plead.,191. If a statement in a petition includes a matter 
or inference of law, it is traversable, and the objection in 
that respect should be taken by answer. Stephen on Plead., 
§ 192; Bliss on Plead., § 213. The averments of the peti- 
tion were sufficient. Kellogg v. Union Co., 12 Conn. 63 
Emory v. fell, 2 Dumtord & Kast bottom p. 28; Allen »v. 
Patterson, 3 Selden 476. 


A. 1. Ross for respondent. 


The grand jury of ILenry county had no right to make 
an examination into this offense, and moncy expended by 
her in such examination was illegally expended, and is not 
chargeable to St. Clair county. Ee parte Slater, 72 Mo. 
102. The petition fails to state that any fee-bill of such 
investigation was ever made out and signed by the judge 
of the cireuit court and prosecuting attorney of Tlenry 
county. R.S. 1879, § 2108. If any one was liable for the 
costs in this investigation, it was the State of Missouri. 
R. 8. 1879, § 2095. 


wine, (.—The plaintiff sued the defendant in St. 
Clair county, on the following petition: Plaintiff states 
that sheis a municipal corporation, created by, and existing 
under the laws of the State of Missouri; that the defend- 
ant, the county of St. Clair, is a municipal corporation 
existing under the laws of the State of Missouri; that here- 
tofore, to-wit: On the ——day of ——, 1880, there was 
pending in the cireuit court, and before the grand jury and 
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_ of the cireuit court ef the county of St. Clair, an in- 
tigation against one Jackson G. Barker and others, 
charec ‘d with the crime of murder, committed within the 
limits of the county of St. Clair; that the Hon. John D, 
P_rkinson, the then acting judge of the cireuit court of 
the twenty-‘fth judicial district of Missouri, within the 
limits, and a part of which is the county of St. Clair, under 
and by virtue of the laws of tie State of Missouri, certified 
the said cause for further examination to the county of 
IIeury; that the grand jury of said county of Henry, 
sivesiigated the said charge against the said Jackson G, 
Barker and others, and returned true bills of indictment 
against them, charging them with the said crime of murder, 
and ecapias writs were issued against the said Jackson G, 
Barker, Isam Baily, Ephraim Baily, Cal. Tlartly, W. D. 
Harryinan, Decatur Grimes, and Tira Curry, who were 
arrested thereon ; ths it plaintiff expended for and on behalf 
of defendant in the investigation, arrest and imprisonment of 
the said persons, so indicted as aforesaid, the sum of $301.95, 
an itemized account of which is herewith filed. That said 
Jackson G. Barker and others were, by the judge of the 
irenit court of the twenty-second judicial circuit, dis- 
charred from said arrest on a hearing of a petition of 
habeas _— anil : mn aie ecttions of said indictment ceased 
and cnded; that p! F has often requested defendant to 
repay said suia of money, so expended by plaintiff for, and 
on behalf ef defendant, but defendant refused and failed to 
pay tl:e sane, whereupon plaintiff prays judgment for the 

said suin of $391.95, and for costs. 
The ‘ lefendant. at the return term, demurred to the 


petitior 1, as ing as grot unds: Ist. Because the petition 
does not state sf. vets sufficient to econstitut:a canse of action. 


2nd. Beeause the plaintiff was not legally bound to pay the 
amount named in the pe tition, or a: ly OCner sum of money 
for defendant. 3rd. Because plaintit” 3 account is not 
sufficiently explicit to inform detendant of the account sued 
on. 4th. Because the petition fails to show any liabilities 
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on the part of plaintic or defendant f:r the mon y paid hy 
plaintiff at the time of bringing tis action. 

The cireuit court sustained this demurrer, and we think, 
very properly. Revised Statutes, 1579, section 2112, is the 
only statute which provides under what cireumstances a 
county siiall pay the costs for a case in which a erime is 
alleged to have been committed, and where the trial of the 
alleged criminal is had in some other county. This case 
was not sent to Ilenry county by change of venue, by 
authority of said section 2112, but evidently by virtue of 
section 13804, Which had been held by this court to ba void, 
St. Clair county coud only be held liable in the case pres 
sented by virtue of some statute; and there being none, 
the plaintiff stated no case in the petition. 


The judeyment must be affirmed. All coneur. 


Basser ef al. v. Suater, Adm/nistrator, Appellant. 


Administration: supDGMENT DEMANDs. A creditor possessed of a judg- 
ment lien against the real estate of a deceased debtor, is entitled, 
2s against the administrator seliing said real estate under order of 
the probate couzt, to have his judgment lien first satisfied from the 
proceeds of the sale, leaving the surplus only for distribution among 
the unsecured creditors. If, after knowledze of such lien, evidenced 
by arccital of itia his petition for sale of the real estate, the ad- 
ministrator has paid out to unsecured creditors any of the proceeds 
of such sale, in violation of the lien, such fact is no answer to an 
application for its payment. 


Appeal trom Linn Cireuit Court.—S. P. Huston, Ksq., 


Special Judge. 
AFFIRMED. 
A. W. Mullins for appellant. 


Appellant Wiis appointed wlministrator of Wm. II. Eliott 
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on January 23rd, 1878, and made his first annual settlement 
February 13th, 1879; and the second J’ebruary 12th, 1880, 
being the regular February term in each of said years, 
Respondents filed their petition in the oflice of the judge 
of the probate court, on April 15th, 1880, in vacation. It 
was heard by the court at the May term following, and the 
application asking for an order for the payment of respond- 
ents’ demand was denied. This ruling of the probate court 
was right, as it had not jurisdiction to entertain the peti- 
tion and make the order asked for at the time the applica- 
tion was made. R. 8. 1879, § 235. The probate court 
could apportion the money on hand and order the payment 
of claims only at the term at which an annual settlement 
was made. It can only exercise jurisdiction in the manner 
prescribed in the statute. Powers v. Blakely, 16 Mo, 437; 
Jefferson Co. v. Cowan, 54 Mo. 254. The order of the cir- 
cuit court was for the payment of an amount greatly in 
excess of the cash in the administrator’s hands at that time, 
and was for that reason clearly erroneous. There is not 
sufficient evidence in this case to show that Elliott’s estate 
was insolvent. An estate is not insolvent if it is possessed 
of enough property, including all kinds, to pay its debts. 
1 Bouvier’s Law Dic., (8 Ed.) p. 641; Eddy v. Baldwin, 32 
Mo. 369. There being no evidence of the estate’s insolv- 
ency, the plaintiffs were not in a position to invoke the 
aid of the statute giving priority over othe> creditors hav- 


ing demands in the same class. 
Strong & Mosman and Chas. I. Dobson for respondents. 


It was the duty of the appellant, as administrator, to 
have paid to respondents upon their judgment, any amount 
received by him, arising from the sale of real estate bound 
by the judgment, without any regard to other claims 
against the estate, or to the time of making his settlements. 
Gen. St. 1865, chap. 122, §§ 10, 11, 12, 13, 14,15; R.S. 
1879, $$ 146, 152, 153, 154, 184; Peters rv. LToliday, 40 Mo, 
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544; Bassett v. Elliott, 78 Mo. 525. It is only the residue 
after paying the judgments which are liens against the 
real estate that goes intc the hands of the administrator, 
to be administered according to law. Gen. St. 1865, chap. 
122, § 15; R. 8. 1879, § 154. The petition filed by the ad- 
ministrator for leave to sell the real estate, alleges that re- 
spondents’ judgment was a lien upon the land sought to be 
sold. 


Martin, C.—The merits of this case have been disposed 
of in the case of Bassett v. Elliott, 78 Mo. 525, in which it 
was held that a creditor, possessed of a judgment lien 
against the real estate of a deceased debtor, was entitled, as 
against the administrator selling said real estate under order 
of court, to have his judgment lien first satisfied from the 
proceeds of the sale, thus leaving the surplus only for dis- 
tribution among the unsecured creditors. 

The proceeding in this case was in the form of an- 
other application for an order on the administrator to pay 
a further sum on the same judgment lien, on account of the 
receipt of further proceeds from the same sales of real 
estate. The evidence disclosed the fact that the adminis- 
trator has received further proceeds, sufficient to comply 
with the order of payment made by the court. The only 
judgment lien existing against the proceeds, is the one be- 
longing to plaintiffs. If, after knowledge of the lien, 
evidenced by a recital of it in his petition, for sale of the 
real estate, the administrator has gone on and paid out to 
the unsecured creditors, any of these procecds, in violation 
of the lien, he has no one to blame but himself. Such fact 
is no answer to the present application for payment. 

The order made by the court was legal and proper, and 
should be affirmed; aud it is so ordered. All concur, 
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Tue State v. Anperson, Appellant. 


1, Criminal Law: ixpictment. An indictment which charges an 
oJense in the language of the statute creating it, is sufficient. 


to 


P:actice, Criminal. EvipENcE: DEMURRER. In a prosecution 
under Revised Statutes 1879, section 5472, it devolves upon the State 
to show that the quantity of liquor sold is less than one gallon, and 
where it fails to do so, a demurrer should be sustained at the close 
of the evidence for the State; but, if the defendant, in his own tes- 
timony, supplies this defect, he will not be entitled to a reversal 
for the error of the court in refusing his demurrer to the evidence. 
: DRUGGIST: PHYSICIAN. Under Revised Statutes 1879, sec- 
tion 5474, a druggist who is, also, a regularly registered physician, 
eannot furnish the prescription upon which he makes a sale of in- 





toxicating liquor. 


Appeal from St. Clair Cirenit Court.—Illon. C. G. Burton, 
Judye. 


AFFIRMED. 
No brief for appellant. 
D. I. McIntyre, Attorney General, for the State. 


Purips, C.—The defendant was indicted at tiie March 
term, 1881, of the St. Clair circuit court, for selling whisky 
asa druggist, in less quantity than one gallon. On trial 
before a jury he was found guilty, and his fine assessed at 
$100. After an ineffectual effort for a new trial, and in 
arrest, he has appealed to this court. 

I. Theindictment is sufficient. It pursues the statute 
quite fully, and negatives all the exceptions which would 
exempt the defendant as such druggist. 

II. The State introduced one witness, Ilenry Smith, 
whe testified, in substance, that in the month of Septem- 
ber, 1880, he bought some whisky of the defendant, who 
kept a drug store in Roscoe, in said county. He paid him 
for it, and had no prescription therefor, from any physician. 
Nor was any prescription demanded or given by defendant. 
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He only asked for the whisky and got it. The State, there- 
upon rested, and the defendant asked an instruction in the 
nature of a demurrer to the evidence, which the court 
refused. This instruction, we think, should have been 
given. The evidence did not show that the whisky thus 
sold was less than one gallon. The evidence was, that the 
witness “bought some whisky.” Whither more or less 
than one gallon did not appear. The burden rested on the 
State to show that the quantity was less than one gallon. 
Section 5472, Revised Statutes. But the defendant having 
afterward, in his own testimony, supplied the defect, he is 
not now entitled to a reversal for the error of the court in 
refusing his demurrer to the evidence. Kelley v. H. § St. 
Joe R. R., 75 Mo. 141. 

III. The defendant testified in his behalf, that he was 
a regular practicing physician, and registered as such; that 
he sold the whisky on a prescription made by himself. 
The prescription was read in evidence by him, and is as 
follows: Roscoe, Mo., September 27th, 1880. I hereby 
certify, that Ifenry Smith requires half pint spirits for 
medicine.” Ife further testified that Smith was working 
in the bottoms, and the whisky was prescribed to “ coun- 
teract the effect of malaria.”” On motion of the State, the 
prescription in question was, by the court, excluded from 
the | x. This action of the court is assigned by the de- 
fendant for error. Section 5474, Revised Statutes, provides 
that: “Such dealer in drugs and medicines, may sell or 
give away in any quantity, wines for sacramental purposes, 
liquors of any kind, when the saine are prescribed by a 
regularly registered physician, or are used solely in the 
admixture of necessary remedial compounds, the prepara- 
tion of tinctures, and the compounding of a written pre- 
scription, made and signed by some regular practicing physi- 
cian, Who shall have stated in such prescription, that the 
liquor, therein preseribed, is a necessary ingredient : Pro- 
vided, that such prescription shall in no case authorize 
such sale or gift more than one time.” I am satisfied it 



































80 SUPREME COURT OF MISSOURI, 





Catron v. Nichols. 





was not the intention of the framers of this section of the 
statute, that the druggist should, in such case, be the phiysi- 
cian prescribing for the patient, and his patron. The action 
of the druggist in selling, is based upon the act of the dis- 
interested physician making the prescription. In other 
words, the |-rescription of the “ regularly registered physi- 
cian,’ is his warrant for the sale. To allow druggists to 
act in the double capacity of prescribing physicians and 
salesmen, would lead to such abuse, as to make the law a 
dead letter, and render conviction of the druggist in such 
Causes, practically im:possible. In this view of the Cuse, it is 
unnecessary to consider other questions argued by counsel. 
The conviction was inevitable on the testimony. The judg- 
ment of the circuit court is, therefore, affirmed. All con- 
cur. 


Catron, Appellant, v. Nicno.s, 


1. Negligence: pamMaGeE By FIRE: PresumpTioNs. The general rule 
is, that he who avers negligence must prove it, and the destruction 
of property by fire does not raise a presumption of negligence, 
either in the kindling or management of the fire. The case of fires 
caused by sparks emitted from locomotive engines, is an exception 
to this rule. 

2. : : BURDEN or proor. A farmer has the right to set 
out a fire in order to prepare his land for cultivation, and if he does 
so with the requisite degree of care, and prudently manages the 
same after itis set out, he cannot be held liable for any accidental 
or unavoidable injury occasioned thereby ; andthe burden is on him 
who avers that such fire was negligently kindled, or carelessly man- 
aged, to prove such negligence or want of care. And the same 
principle applies to railroad companies in setting out fire upon their 
right of way to clear it of combustible matter. 





Appeal from Lafayette Cireuit Court—Ilon. J. P. StROTHER, 
Judge, 


AFFIRMED, 
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Alex. Graves for appellant. 


The court erred in giving the fourth instruction for 
defendant. The burden of proof was on plaintiff to show 
that his property was destroyed by reason of the fire, but 
the defendant was bound to assume the burden of proof 
that the act of firing was prudent. Kenney v. Railroad Co., 
70 Mo. 246; Smith v. Railroad Co., 37 Mo. 287; Fitch v. 
Railroad Co., 45 Mo. 327; 1 Thompson on Neg., p. 25, last 
paragraph ; Turberville v. Stamps, 1 Salkeld 13; Hanlon v. 
Ingram, 3 Iowa. 82. 


George S. Rathbun and T. J. Duling for respondent. 


It was lawful for the respondent to burn the stubb.e 
and rubbish in his field to prepare it for cultivation, and he 
is not liable for any accident which might happen, unless 
he has acted in a negligent manner. Miller v. Martin, 16 
Mo. 508; Stewart v. Hawley, 22 Barb. 619; Clarke v. Foot, 
8 John. 421; Shearman & Redfield on Neg., (3 Ed.) § 329; 
Fahn v. Reichart, 8 Wis. 255; Hanlon v. Ingram, 3 Iowa 
81. The instructions are consistent and fairly presented 
the law to the jury. It devolved upon the plaintiff to 
prove negligence and want of care in sctting out the fire. 
Miller v. Martin, supra. The gist of this action is the neg- 
ligence of the defendant, and the burden of proof is upon 
the plaintiff. Brown v. Railroad Co., 33 Mo. 309; Holman 
v. Railroad Co., 62 Mo. 562; Thompson on Neg., p. 148, §§ 
8,4, 5; Bachelden v. Heagen, 18 Me. 32; Higgins v. Dewey, 
107 Mass. 494; Sturgis v. Robbins, 62 Me. 289; 11 Mete. 
460; Shearman & Redfield, supra. The destruction of 
property by fire does not raise a presumption of negligence. 
Bryon v. Fowler, 70 N.C. 596. In the case of railroad fires 
the rule is different in this State, and the presumption of 
negligence is against the company. Clements v. Railroad 

., 53 Mo. 366. The whole question of defendant’s neg- 
ligence and carelessness, as charged by plaintiff, was sub- 
6—S81 
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mitted to the jury upon proper instructions, and this court 
will not interfere upon the ground of weight of evidence. 
Savings Asso’n v. Sailor, 63 Mo. 24; Miller v. Graham, 41 
Mo. 509; 58 Mo. 429; McKay v. Underwood, 47 Mo. 185; 
Shunill v. Evans, 49 Mo. 396. 


Hoven, C. J—The defendant set out a fire in his 
stubble-field, for purposes of husbandry, which spread 
through the high grass of a marsh, which was in the cor- 
ner of his field, to an adjoining field, belonging to the plaint- 
iff, and consumed his fence and a quantity of hay. The 
plaintiff brings this suit to recover damages for said injury, 
alleging that the defendant, willfully, negligently and care- 
lessly, set out said fire. There is testimony tending to show 
that the wind was high when the fire was set out, that it was 
blowing in the direction, of plaintiff’s farm; that there had 
been no rain for six weeks, and that it was dangerous to set 
out fire under such circustances. There is, also, testimony 
tending to show, that the fire was prudently set out and 
carefully guarded. The court properly instructed the jury 
as to the degree of care to be exercised in burning trash 
and stubble, preparatory to cultivation, and then gave the 
following instruction : 

4. The jury are instructed that under the law and the 
evidence in this case, the defendant had the right, in the 
exercise of such care and prudence as defined in other in- 
structions, to put fire out on his own premises to burn up 
the weeds, grass and trash on his fallow land, and if the 
jury believe, and find from the evidence, that tle defendant 
set fire for this purpose, on his cultivating land, adjacent to 
said marsh, without any intention on his part of setting 
fire to said marsh, then the burden of proof is on the plaint- 
iff, and he must show by a preponderance of testimony, 
that said fire, and damage to the plaintiff’s property, re- 
sulted from the lack of ordinary caution and care, in time, 
place, or manner of setting out said fire, upon the part of 
defendant, under all the circumstances, and the mere fact 
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that plaintiff’s property was destroyed, does not, of itself, 








prove negligence. 

There was a verdict and judgment for the defendant. 

The plaintiff contends that the foregoing instruction is 
erroneous; that it only devolved upon the plaintiff to show 
that his property was consumed by fire, set out by the de- 
fendant, and that the burden was cast upon the defendant 
to show that the act of firing the stubble was prudent and 
not negligent, and he cites in support of this position Fitch 
v. Railroad Co., 45 Mo. 327, and Kenney v. Railroad Co., 70 
Mo. 246, claiming that the same rule which is applicable to 
fires caused by locomotive engines, is likewise, applicable to 
individuals. 

The general rule is, that he who avers negligence, must 
prove it, and the destruction of property by fire, does not 
raise a presumption of negligence, either in the kindling, 
or the management of the fire. Thompson on Neg. vol. 1, 
p- 148, § 3, and cases cited. An exception to this rule has 
been made in this and many other states, in the case of 
fires, caused by sparks, emitted from locomotive engines, by 
reason of the difficulty of proving, in most cases, the 
identity of the passing engine which caused the fire, and 
the consequent inability of the plaintiff to prove its equip- 
ment and management, at the time of the injury, and be- 
cause of the declared presumption that fire will not escape 
from engines properly equipped and carefully managed. 
In such cases, the mere fact of the escape of fire is held to 
be sufficient to warrant an inference of negligence, either in 
the construction, or management of the engine. But the 
principle of these cases, is not applicable to cases like 
that now before us. A farmer has an undoubted right to’ 
set out a fire in order to prepare his land for cultivation, 
and if he does so with the requisite degree of care, and 
prudently manages the same after it is set out, he cannot be 
held liable for any accidental or unavoidable injury, occa- 
sioned thereby ; and the burden is on him who avers that 
such fire was negligently kindled, or carelessly managed, to 
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prove.such negligence or want of care. Miller v. Martin, 
16 Mo. 512. So too, if the servants of a railroad company 
set out.a fire on its right of way, for the purpose of clear- 
ing it of combustible matter, as they may lawfully do, in 
order to prevent adjacent lands from being fired by passing 
engines, and such fire should extend to such lands and de- 
stroy fences and crops, or other property, we think, on 
principle, the burden of proof would be upon the plaintiff, 
in a suit for such injury, to show that the fire had been 
negligently set out, or negligently managed after being 
kindled, and the burning of plaintiff’s property, would not, 
of itself, be evidence of such negligence. Such a case 
would, we think, fall within the general rule, and not within 
the exception above noted, as the reason for the exception 
would not exist. 

We are of opinion that the instruction complained of, 
correctly declared the law, and the judgment of the circuit 
court will be affirmed. The other judges concur. 








Ross et al. v. Ross, Plaintiff in Error. 


1. Practice: preapina: supGmMent. A judgment should be respon- 
sive to the issues presented in the pleadings, and where it is not, it 
should be reversed. 

Where the petition alleged that the grantor in a deed was of un- 
sound mind at the time of its execution, and that the deed was 
obtained by the fraud and undue influence of the grantee, and 
asked that it might be cancelled and annulled, and the answer denied 
the allegations of the petition, and averred that the deed was ob- 
tained for a valuable consideration, it was error for the court to hold 
the deed valid as a mortgage and decree the sale of the land. 

2. : : AMENDMENT. Where the petition asked for the can- 
cellation of a warranty deed because of unsoundness of mind of 
the grantor, and fraud on the part of the grantee, and after the sub- 
mission of the cause to the court the petition was amended by in- 

serting the words, ‘and was intended to be a mortgage or security 
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for debts already paid” for the grantor, the amendment should 
have been more specific, if it was intended by plaintiff to treat the 
deed as a valid mortgage, and the defendant should have tried to 
meet the issues thus tendered. 


Appeal from Cape Girardeau Circuit Court——Hon. J. D. 
Foster, Judge. 


REVERSED. 


R. B. Oliver and R. H. Whitelaw for plaintiff in error. 


There was no evidence to show that Sada Ross was of 
unsound mind, or that defendant was guilty of any fraud 
or exercised any undue influence over her at the time of 
the execution of the deed. The evidence offered by plaint- 
iffs to show that the deed was intended as a mortgage, was 
inadmissible, because there was no allegation in the petition 
to authorize it. The evidence must correspond with and 
sustain the allegations of the petition, and testimony as to 
facts collateral to the issues is inadmissible. State v. Roberts, 
62 Mo. 388; Buffington v. Railroad Co., 64 Mo. 246; Huston 
v. Forsythe, 56 Mo. 416; Lester v. Railroad Co., 60 Mo. 265. 
The amendment to the petition, after the cause was sub- 
mitted to the court, should not have been allowed. Lump- 
kins v. Collier, 69 Mo. 170; Clements v. Yeates, 69 Mo. 628, 
and cases cited ; Cox v. Esteb, 68 Mo. 110. The deed offered 
shows the land to be in range 13, while the allegation in 
the petition } laces it in range 12. This is a fatal variance. 
The judgment cannot stand. It is not responsive to the 
issues made at the trial. White v. Rush, 58 Mo. 105; Cox 
v. Esteb, 68 Mo. 110. 


Linus Sanford and W. HT. Miller for defendants in 
error. 


The petition states a cause of action, charging fraud 
in obtaining the deed, want of capacity on the part of Mrs. 
Ross to contract, and undue influence exercised over her 
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by Marion; and want of consideration in the deed. Cad- 
walader v. West, 48 Mo. 483, and cases there cited; Garvin 
v. Williams, 44 Mo. 465; McClure v. Lewis, 72 Mo. 814, 
The evidence at the trial sustains the allegations of the pe- 
tition, and the plaintiffs below are entitled to the relief 
asked. Cadwalader v. West, supra. The plaintiffs in error 
cannot urge any objection to the admission of improper 
testimony in the court below. IIis motion for a new trial 
docs not call the attention of the court to any error of this 
kind. This fourth reason first appears in the motion as 
copied in his brief. Sarton v. Allen, 49 Mo. 417. The 
amendment to plaintiffs’ petition was not such as to mislead 


appellant, and was unnecessary. 


Norton, J.—This suit was commenced in the cireuit 
court of Cape Girardeau county, on the following petition: 

Plaintiffs say that Sada Ross departed this life in Cape 
Girardeau county, Missouri, on the —— day of , 1879, 
intestate. That said Sada left as heirs, children as follows: 
Mrs. W. Il. Campbell, Zonas N. loss, James IL. Ross, 
Nancy C. Ross married to William Ilitt, Sarah J. Ross 
married to LB. If. Newell, D. L. Ross married to George N. 
Meftord, and this defendant Jasper M. Ross, entitled to her 
estate. That prior to her death she was the owner in fee 
simple of the following described real estatessituated in Cape 
Girardeau county: The southeast quarter of the south- 
west quarter, and the west half of the northeast quarter of 





the southwest quarter of section 21, in township 33, north 
of range 12, east, containing sixty acres. That for five 
years prior to the death of Sada Ross, the said Sada was 
not of sound mind, but on the contrary, was of unsound 
mind, and wholy incapable of making a contract, or of 
transacting any business. That the said Jasper M. Ross, 
the defendant, did on the 11th day of April, 1877, and 
while the said Sada Ross was not of sound mind, fraudu- 
lently and by undue influences, obtain from said Sada Ross 
& warranty deed for the zbove deseribed real estate, which 
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deed was executed and delivered without any consider- 


said 
ation, [and was intended to be a mortyayé or security for debts 
already paid for said Sada] and the said Jasper has caused 
the said deed to be placed on record in the recorder’s office 
of said county, in book No. 10, at page No. 216, a certified 
copy of which is hereby attached, marked Exhibit (A). 
That the said deed isacloud upon plaintiffs’ title. Where- 
fore plaintiffs pray the court to take and hear the testi- 
mony in this case, and to set aside, cancel and annul said 
deed, and to compel the said defendant to account for the 
rents and profits accruing from said premises, and to de- 
liver to plaintiffs the possession thereof, and for such other 
and further relief as may be just and proper. 

The answer of defendant denies the allegations of the 
petition as to the unsoundness of mind of Sada Ross, and 
all fraud or undue influence in the procurement of the deed, 
and avers that it was obtained on a valuable consideration. 

It appears from the record before us, that after all the 
evidence was heard, the cause was submitted to the court, 
and by it taken under advisement, and that five days there- 
after, the court allowed the plaintiff, over the objection of 
defendant, to amend the petition by inserting the words 
“and was intended as a mortgage or security for debts 
already paid for Sada,” which words are italicised, and in- 
cluded in brackets, in the petition herein set forth. After 
this amendment was made the court entered up judgment, 
holding that the said deed was valid as a mortgage, decreed 
the sale of the land, directed $300 of the proceeds to be 
paid defendant, and the remainder to be divided between 
plaintiffs and defendant, share and share alike. 

In view of the cause of action stated in the petition, 
even after its amendment as above, we are unable to per- 
ceive on what principle the judgment and decree rendered, 
can be maintained. The petition attacks the validity of 
the deed, whether it be considered as. an absolute deed, or 
only intended to be a mortgage, on the ground that Sada 
Ross, the grantor, was of unsound mind, and incapable of 
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contracting at the time it was executed, and the further 
ground that its execution was obtained by the fraud and 
undue influence of defendant. 

These were the issues tendered by plaintiffs and ac- 
cepted by defendant. If the deed, whether intended as a 
mortgage or an absolute conveyance, was either executed 
by Mrs. Ross when she was of unsound mind and in- 
capable of contracting, or by the fraud and undue influence 
of defendant then it was void, and should have been so 
declared, as prayed for in the petition. If it was not so 
obtained, and Mrs. Ross was not of unsound mind, then it 
possessed validity, and the issue shou'd have been found 
for defendant. This the court virtually found, for it n.ust 
have based the decree it rendered on the ground that the 
deed was valid as a mortgage, that is, that Mrs. Ross had 
the capacity to make it, and that it was not obtained from 
her by the fraud or undue influence of defendant. After 
having thus, in effect, found the issues in the case for de- 
fendant, instead of entering up judgment for him, the 
court proceeded to foreclose the deed, treating it as a mert- 
gage, and directed the sale of the land, although plaintiffs 
in their petition, asked for the cancellation of the deed, on 
the grounds stated in the petition, and did not ask, either 
to redeem, or for a foreclosure. For the reason that the 
judgment is not responsive to the issues presented in the 
pleadings, under the ruling of this court, in the case of 
Newham v. Kenton, 79 Mo. 382, where the authorities bear- 
ing on this question are cited, the judgment will be reversed. 
See also, White v. Rush, 58 Mo. 105; Cox v. Esteb, 68 Mo. 
110; Baldwin v. Whaley, 78 Mo. 186. 

If, by the amendment authorized by the court, it was 
the intention of plaintiffs to treat the deed as a valid mort- 
gage, which they wished to redeem, or have foreclosed in 
the event of defendant’s refusal to allow them to redeem, it 
should have been more specific, and when made so the defend- 
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ant ought to have tried to meet the issue thus tendered. 





Newham v. Kenton, supra. 
Judgment reversed and cause remanded. All concur. 





Srate ex rel. Booaurr, Plaintiff in Error, v. Tue New York 
Lirr InsuRANCE CoMPANY. 


Insurance: PENALTIES. The penalties prescribed by Wagner Statutes, 
section 45, page 777, for transacting in this State by foreign compa- 
nies, the business of life insurance without the requisite certificate, 
are visited upon the resident agents of such companies, and not 
upon the companies, 


Error to St. Louis Court of Appeals. 
AFFIRMED. 


W. C. Marshall for plaintiff in error. 


The petition states a cause of action. Wagner’s Stat- 
utes, section 43, page 777, refers generally to all violations 
of the act. State v. Matthews, 44 Mo. 523 ; State v. Stewart, 
47 Mo. 382. The last part of the section, “and in case of 
non-payment of such penalty, the party so offending shall 
be liable to imprisonment for a period not exceeding six 
months, in the discretion of any court having cognizance 
thereof,” is utterly void because it is unconstitutional. 
(a) A qui tam action, such as this at bar, is not a criminal, 
but a civil action. State v. Stewart, supra; Moak’s Van 
Santvoord’s Plead., p. 404. And the judgment when re- 
covered becomes a debt due by defendant, as in other civil 
suits. The additional penalty of imprisonment is in viola- 
tion of the constitution, which prohibits imprisonment for 
debt. Const., art. 2, § 16; Coughlin v. Ehlert, 38 Mo. 286; 
In re Blair, 4 Wis. 522. (b) The last part of the section 
is, also, unconstitutional, because it authorizes imprison- 
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ment in the discretion of the court. Const. 1875, art. 2, §§ 
28,11. Where part of a statute is unconstitutional, that 
part should be discarded, and the residue, (if complete in 
itself, as here,) stands as the law, alone, (St. Louis v. Gris- 
wold, 58 Mo. 175; Railroad Co. v. State, 29 Ala. 573,) and 
the residue of this section, standing as the law, justifies a 
qui tam action against an insurance company which has 
transacted business without a renewal certificate. Wag. 
Stat., p. 775, § 36, and p. 752, § 39. The word “party” 
is expressly declared to include corporations, unless the 
context shows a contrary intent. R.S8., §§ 3124,5125. No 
contrary intent is shown in the context of the first part of 
the statute. By this construction, all the parts of the sec- 
tion have full effect. Thompson v. Bulson, 78 Ill.277. The 
broadest effect possible should be given a statute, even 
though in some parts a contrary intent may appear. Burke 
v. Monroe Co., 77 Ill. 610; U. S. v. Hartwell, 6 Wall. 385. 
The answer states no defense, and the demurrer to it should 
have been sustained. When penalties have accrued for 
violation of laws requiring certificates or license to do 





business, they are not waived by subsequent issue of such 
license, even though the latter may purport to cover the 
period when the penalties accrued. State v. Pate, 67 Mo. 
488; State v. Llughes, 24 Mo. 147; State v. Lipscomb, 52 
Mo. 32 ; City v. Beek man, 3 Rich. (S. C.) 385 ; Elsh rry Uv. 
State, 52 Ala. 8. 


Overall & Judson for defendant in error. 


The petition failed to state a cause of action against 
defendant, and on the demurrer to the answer judgment 
was properly for defendant on that ground. The penal 
provision invoked is not enforceable against a foreign cor- 
poration, but against its agentsonly. State ex rel. v. Charter 
Oak Life Ins. Co.,9 Mo. App. 364. It not only does not 
appear that the defendant company was situated in the 
eighth judicial circuit, but it affirmatively appears from 
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the petition that it was not, and could not be there situated. 
The defense set forth in the answer was sufficient, and the 
demurrer to same was properly overruled. It affirmatively 
appears that the statement and valuation were filed, and 
the renewal certificate issued, written three months from 
January Ist, 1878. Section 29, supra. Sedgwick on Statu- 
tory Law, pp. 193, 200, 201; State v. Case, 53 Mo. 246. 
The time for filing the annual statement is clearly directory. 
Sedgwick on Statutory Law, p. 316. Under the insurance 
law the superintendent is made judge of the sufficiency of 
the statement, as valued, and in him is necessarily vested 
discretionary power as to the continuance of the company 
in business pending his determination as to the valuation. 
The statute is penal, the construction contended for by 
plaintiff is harsh and unreasonable, and its adoption would 
defeat the beneficent ends of the statute. 


Pures, C.—This is a proceeding instituted by the 
circuit attorney of the 8th circuit, in the name of the State, 
to recover of the defendant, a foreign insurance company, 
the penalties prescribed by the 43rd section, article 3, page 
777, Wagner’s Statutes, for transacting in this State, the 
business of life insurance, without the requisite certificate. 

The answer, in substance, pleaded that for a number of 
years the defendant had, through its agent, been continu- 
ously engaged in the business of life insurance in this State, 
and ever since the establishment of the insurance depart- 
ment of the State. That during the time aforesaid, and ever 
since, it had been perfectly solvent, paid all licenses exacted 
by the State, and complied with all its local laws respecting 
such business: 

“That on numerous occasions in said period, owing to 
the time required for the preparation of the tabulated state- 
ment of all the business transactions of the defendant during 
the preceding year, the completion and filing of said annual 
statement was delayed beyond the period of thirty days, 
from January Ist following; but that on all such occasions, 
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the superintendent of the insurance department of the State 
of Missouri, being satisfied of the continued solvency of said 
company, and of the preparation of such statement, did 
acquiesce in, and assent to the continued transaction of its 
business by this defendant; and'that on each occasion, on 
the filing of said statement, the same was received and ac- 
cepted as a due compliance with the law by said company, 
and a renewed certificate of authority to do business there- 
upon issued to this defendant. That in the year 1878, the 
completion of the annual statement was thus delayed until 
the 14th day of March, 1878, and was filed on that day, and 
that on the 11th day of March, 1878, was filed the valuation 
of the policies of defendant, according to the laws of Mis- 
souri, and that Wm. 8. Relfe, the superintendent of the in- 
surance department of the State of Missouri, being as there- 
tofore, satisfied of the continued solvency of this defendant, 
and of its ability to perform its engagements, did assent to 
such delay, and its continued transaction of its regular bus- 
iness as theretofore, and did receive and accept the afore- 
said statement and valuation, and cause the same to be duly 
filed as due compliance with the law; and did thereupon, 
to-wit: On the 22nd day of March, 1878, issue to defend- 
ant a renewed certificate of authority, to transact business 
for the said year of 1878, and defendant states that all taxes, 
license, fees and charges assessed against this defendant, for 
said year 1878, and for its continued transaction of its bus- 
iness during all of said year, were duly paid, and that all of 
defendant’s business in this State during said year, was 
done under the authority, and with the assent of the insur- 
ance department of the State.” 

To this answer the plaintiff demurred. The demurrer 
being overruled, the plaintiff stood on the demurrer, and 
after judgment rendered on the pleadings for defendant, the 
plaintiff appealed to the St. Louis court of appeals, where 
the judgment of the circuit court was affirmed. From this 
the plaintiff has brought the case here on writ of error. 

In the case of. State ex rel. v. Charter Oak Ins.Co., 9 Mo. 
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App. 364, the court of appeals held, that the penalties pre- 
scribed by the section of the statute in question, are visited 
upon the resident agents of the foreign company, and not 
upon theforeign company. The construction therein given 
to the statute is re-affirmed by that court, in the opinion 
delivered in this case. After a careful reading of the said 
opinions, we are satisfied with the conclusion reached by the 
court of appeals, and, therefore, adopt the opinion, in its 
conclusions, in this case. We also concur in the opinion 
delivered by Lewis, J., on the motion for rehearing, as to 
the construction placed upon the decision in the case of 
State v. Matthews, 44 Mo. 523. 

Speaking for myself, I am satisfied that the matters 
pleaded in defense by the answer herein, constitute a good 
defense to the action. But as the other point decided is 
conclusive of this case, it is not deemed necessary to go 
further in the discussion. 

The judgment of the circuit court and of the court of 
appeals is affirmed. All concur. 





Mix, Plaintiff in Error, v. Kuerner. 


1. Venue, Change of: surriciency or arriication. An application 
for a change of venue verified by the affidavit of the applicant, is 
sufficient to form a prima facie basis for the granting of the order 
for the change, and the applicant is not called upon to establish by 
evidence aliunde the facts sworn to in the affidavit. 


2. Replevin: vaLtve: pamaGess. In replevin there is a distinction 
between the value of the property to be found, and the amount of 
damages to be assessed, and they must be found separately. The 
value of the property at the time of the assessment is the value to 
be found by the jury, and any depreciation occasioned by the tak- 
ing and detention, should be considered in estimating the damages; 
but in such case counsel’s fees are not recoverable by way of dam- 


ages, 
































SUPREME COURT OF MISSOURT, 





Mix v. Kepner. 





Error to Henry Circuit Court.—Ilon. F. P. Wriaut, Judge, 
REVERSED. 
M. A. Fyke for plaintiff in error. 


The court erred in refusing to grant a change of venue 
upon plaintiff’s application. It was filed on the first day 
of the first term at which the cause could be tried, and was 
refused upon the sole ground that the court was of opinion 
that it did not make out a prima fucie case. The affidavit 
was sufficient and made out a prima facie case. Corpenny 
v. Sedalia, 57 Mo. 88; Freleiyh v. State, 8 Mo. 606. The 
court erred in rendering judgment against plaintiff for 
attorney's fees. The measure of damages is the value of 
the property, with six per cent from the time the same was 
delivered to plaintiff under the writ. JZutchens v. Buckner, 
8 Mo. App. 594. 


B. G. Boone and F. P, Wright for defendant in error. 


A party applying for a change of venue must strictly 
comply with the requirements of the statute. Gordon v. 
Dille, 17 Mo. 64. And the statute should be strictly con- 
strued. The statute ($ 5732) was not complied with. The 
application should have been supported by the affidavits of 
disinterested parties. 2 Tucker's Com., 309. The court 
properly allowed a reasonable attorney's fee in the assess- 
ment of damages. The statute allows such damages “as 
may be just and proper.” R.S., § 2952. It has long been 
the settled law in this State that a change of venue cannot 
be awarded after the issues in a case have been tried and a 
verdict found. Ex parte Cox, 10 Mo. 460. In this case 
there had been a jury trial and verdict for defendant before 
any change of venue was applied for. 


Ew1nxe, C.—This was a proceeding before a justice of 
the peace to recover possession of four hogs of the alleged 
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value of $30. There was a judgment for defendant for two 
hogs and costs. Plaintiff appealed to the circuit court, where 
he filed a petition for change of venue which was overruled 
by the court. Plaintiff then declined to further proceed 
with the case, and the defendant waived a jury, submitted 
the case to the court upon defendant’s evidence, and the 
court found for the defendant, and entered up judgment as 
follows: “The court doth find, that the said plaintiff is not 
the owner of the said hogs or either of them, but that de- 
fendant 1s the owner of the same, and is entitled to a re- 
turn of the same, the plaintiff being in possession. And 
that the value of said hogs is $20, and the damages for 
taking and detaining the same, including a reasonable at- 
torney’s fee employed by defendant, to the sum of $20.” 

On the first day of the term, the plaintiff filed his ap- 
plication for change of venue, verified by his affidavit as 
follows: 

Now comes the above-named plaintiff and moves the 
court to grant him a change of venue of the above-entitled 
cause, because he believes the said defendant has an undue 
influence over the minds of the inhabitants of Henry 
county, and that the inhabitants of said Henry county 
are so prejudiced against plaintiff that he cannot have a fair 
trial in said Henry county, and that the knowledge of such 
prejudice has come to affiant since the last term of this 
court. 

Wherefore, he asks a change of venue to some other 
county, where like cause does not exist. 

J. W. Mrx, 
By M. A. Fyke, Attorney. 

J. W. Mix, being duly sworn, on his oath, says that 
the facts stated in the above application for change of venue 
are tiue, as he verily believes, and that, for the reasons 
above stated, he believes he cannot have a fair and impar- 
tial trial of this cause in Ienry county. 

J. W. Mix. 
This application was overruled upon the ground “ that 
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the affidavit did not make a prima facie case, and did not 
satisfy the court of the facts therein stated, and the court 
refused to grant a change of venue for that reason alone.” 
Thereupon the plaintiff appealed to this court. 

I. In Corpenny v. City of Sedalia, 57 Mo. 88, it is said, 
“the application, when it complies with the provisions of 
the statute, both as to its recitals and verifications, must be 
regarded as sufficient. When this is done, a prima facie 
basis at least is laid, whereon to ground the order for the 
change applied for. And it is not thought the statute 
under consideration, intended that the court should be 
‘satisfied,’ but in the manner above indicated.” In the 
case at bar, the application and verification, substantially, if 
not literally, complied with the requirements of the statute, 
and by authority of Corpenny v. Sedalia, supra, we hold 
the application was sufficient, and the change of venue 
should have been awarded. 

If. The next question for consideration is, as to the 
measure of damages to be determined in this case, where 
the property was found to be in possession of plaintiff, but 
the title in the defendant, as well asthe right of possession, 
It must be borne in mind that there is a distinction between 
the value of the property to be found, and the amount of 
damages to be assessel. Chapman v. Kerr, 80 Mo. 158; 
Pope v. Jenkins, 30 Mo. 528. The value of the property 
and the damages for detention, etc., must be found sepa- 
rately. Wells on Replevin, section 610. The value of 
the property at the time of the assessment, is the value to 
be found by the jury. Chapman v. Kerr, supra. In fixing 
the damages, if the property has been depreciated in the 
hands of the plaintiff, in consequence of the replevy, or by 
the acts or negligence of the plaintiff, after the replevy, the 
jury should consider such depreciation in their estimate of 
damage, occasioned by the takingand detention. Chapman 
v. Kerr, supra; 2 Sedgwick on Damages, 428; Wells on 
Replevin, section 535. 

III, Plaintiff in error insists that the court below 
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erred in estimating as damages, an attorney’s fee. The 
better opinion seems to be, that in cases like the one at bar, 
counsel fees are not recoverable by way of damages. 
Wells on Replevin, sections 576 and 577; 1 Sedgwick on 
Damages, top pp. 173 to 185. 

The judgment of the circuit court is reversed, and the 
cause remanded. All concur. 





Tux Strate, Appellant, v. Krre et al. 


Pleading, Criminal: inpicrment. An indictment under Revised 
Statutes 1579, section 5442, which charges certain persons with hav- 
ing unlawfully granted a dramshop license, and that they were then 
judges of the county court, is insufficient. It should aver that the 
license was granted by them as judges of the county court, and that 
the act was done willfully, knowingly, or from an improper motive, 


App al Jrom Greene Circuit Court.—Ilon. W. F. GEIGER, 
Judge. 


AFFIRMED. 
D. H. McIntyre, Attorney General, for the State. 


It was not necessary that the indictment state how the 
defendants became county court judges, nor that they had 
authority to grant dramshop license. 2 Chitty Crim. Law, 
top pp. 181, 254, 255 ; 2 Wharton Pree. Ind. and Pleas, forms 
94, 905, 906. It was only necessary to charge that the 
act was unlawfully done. The statute makes the particular 
at for which the defendants were indicted a misdemeanor, 
and it was not necessary to charge that it was done will]. 
fully and corruptly. 


€.W. Thrasher for respondents. 


This indictment is wholly insufficient in law, and doea 
7-81 
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not state facts sufficient to constitute an offense against the 
laws of this State. It does not allege that any dramshop 
license was ever granted to any one by the county court or 
clerk thereof. It does not allege that the act complained 
of was done knowingly or corruptly, which is insufficient 
to charge misconduct in a public officer. 2 Wharton 
Crim. Law, § 2521; State v. Gardner, 2 Mo. 22; State v. 
Pinger, 57 Mo. 243; State v. Hein, 50 Mo. 362. The indict- 
ment only charges that the license was granted without a 
sufficient petition; or that an error of fact or of law, or 
both, were committed. An innocent mistake in no case 
renders a party liable to indictment. Bishop Stat. Cr., §$ 
805, 806; 1 Bishop Crim. Law, $$ 291, 300; State v. New- 
kirk, 49 Mo. 84. 


Purips, C.—The respondents were indicted at the No- 
vember term, 1880, of the circuit court of Greene county, 
for unlawfully granting a dramshop license to one IHenry 
Scholten. The indictment, omitting the formal part, is as 
follows : 

“That Benjamin Kite, R. D. Dillard and Charles Likens, 
late of the county and state aforesaid, on the 26th day of 
October, 1880, the same being after the 4th day of July, 
1876, at the county of Greene and State of Missouri, did 
then and there unlawfully grant a dramshop license to one 
Henry Scholten to keep a dramshop in the municipal town- 
ship of Boone, the same being then and there a municipal 
township in the said county of Greene, a majority, to-wit, 
the number of the tax-paying citizens in said township not 
having then and there signed a petition asking for such 
license to keep such dramshop in said municipal township 
of Boone, the number of tax-paying citizens in said town- 
ship being then and there 402, and a majority of the tax- 
paying citizens in said township being then and there the 
number of 202, and such petition signed by a majority of 
the tax-paying citizens of said township, to-wit, the num- 
ber of 202 of said tax-paying citizens not having been then 
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and there filed in the office of the clerk of the county court 
of said county, said county having then and there a county 
court, nor by said clerk, said court having then and there 
a clerk, laid before said court at its first term thereafter, 
that is the first term after such petition should have been 
filed, they, the said Benjamin Kite, R. D. Dillard and 
Charles Likens, being then and there at the time of the 
granting of such dramshop license as aforesaid, justices of 
the county court of said county, and then and there con- 
stituting said court, contrary to the form of the statute in 
such cases made and provided, and against the peace and 
dignity of the State.” 

The defendants filed a motion to quash, which was by 
the court sustained, and the State has brought the cause 
here on appeal. 

The indictment presumably was founded on section 
§,442, Revised Statutes 1879, which is as follows: “ After 
the 4th day of July, 1876, it shall not be lawful for any 
county court in this State, or clerk thereof, in vacation, to 
grant any license to keep a dramshop in any city, or block or 
square in such city, incorporated town, or municipal town- 
ship, until a majority of the tax-paying citizens therein 
shall sign a petition asking for such license to keep a dram- 
shop therein, which said petition shall be filed in the office 
of the clerk of the county court, and by said clerk laid be- 
fore the court at the first term thereafter, and be renewed on 
the 4th day of July, every year thereafter, and in default of 
renewing of said petition, said court or clerk shall have no 
power to issue such license thereafter until the same is 
renewed. Every person violating the provisions of this 
section shall be deemed guilty of a misdemeanor, and upon 
conviction on indictment, be punished by fine not less than 
fifty, nor more than five hundred dollars, for the use of the 
county school fund, and all dramshop licenses issued con- 
trary to the provisions of this section shall be void.” 

This indictment, we think, is bad. It does not suf- 
ficiently charge that the act imputed to defendants, was 




































100 SUPREME COURT OF MISSOURI, 


The State v. Kite. 








done by them as justices of the county court. The first 
part of the indictment charges that Benjamin Kite, R. D. 
Dillard and Charles Likens, unlawfully granted a license. 
As mere individuals, without color of office, they could not 
grant such license, nor was their act denounced by the 
statute. It is true that the concluding part of the indict- 
ment alleges that “the said Benjamin Kite, R. D. Dillard 
and Charles Likens, being then and there, at the time of 
granting of such dramshop license, justices of the county 
court, and then and there constituting such court.” This 
could all be true, and yet the act of granting the license 
have been by them in their individual capacity. The latter 
allegation is nothing more than a statement that they held 
the office, but it does not affirm, that they did the act as 
such justices. 

We are further of the opinion that the indictment is 
defective in not averring that the defendants did the act 
willfully, knowingly, or from an improper motive. It is 
true the allegation is made that it was done “ unlawfully.” 
The act would be unlawful if the petition should be pre- 
sented praying for the license, and the court should think 
it contained the requisite number of petitioners, when, as a 
matter of fact, it did not. In such contests before the 
county courts, where there is so much dispute and conten- 
tion about whether the petitioners are tax-paying citizens 
in the given locality, it is not to be maintained, that if the 
county judges should be mistaken as to the truth, they 
would be chargeable with a misdemeanor under the statute 
in question. 

As is said by Currier, J., in State v. Newkirk, 49 Mo. 85 : 
“In our view the statute was never intended to apply to a 
case like this, punishing a party criminally, for acting upon 
a mistaken view of his legal rights.” Therefore, it is of 
the very essence of the official offence in question, that the 
justices should do the act knowingly, willfully and from an 
improper motive. This question was very fully considered 
by this court in State v. Pinger, 57 Mo. 243, 248; and 
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that decision, we think, is conclusive against the sufficiency 
of this indictment. 

The judgment of the circuit court is, therefore, af- 
firmed. All concur. 





Tne Strate v. Kinney, Appellant. 


1. Judicial Notice: prosecuTING ATTORNEY: INDICTMENT. A court 
is bound to take judicial notice of its own officers, and will notice 
their signatures, whether their official designations are added or 
omitted. Where an indictment is, in fact, signed by the prosecut- 
ing attorney, it makes no difference that he is designated “‘ circuit 
attorney ;”’ the error is an immaterial one, and constitutes no ground 
for a motion to quash. 


bo 


Jury: rvipencr. The jury are the judges of the weight of the 
evidence and the credibility to be given to the witnesses, and a 
judgment will not be reversed because the evidence is conflicting. 


Appeal from Greene Circuit Court.—Hon. W. F. GEIGER, 
Judge. 


AFFIRMED. 
No brief for appellant. 
D. H. McIntyre, Attorney General, for the State. 


The indictment was signed “S. IH. Boyd, Circuit At- 
torney.” Defendant contends that the clerical mistake, 
“circuit attorney,” for “ prosecuting attorney,” invalidates 
the indictment. It was not a defect which tended to the 
prejudice of the substantial rights of the defendant, and 
the ebjection was properly disregarded. R.S. 1879, § 1821. 
The prosecuting attorney’s signature, without his official 
title, would bave been sufficient. 1 Bishop Crim. Proc., (3 
Ed.) § 698. For a court is bound to take judicial notice of 
its own officers, and will notice their signatures, whether 
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their official designations are added or not, and will know 
when their terms expire. Bliss Code Plead., § 199, and 
eases cited. It has been held that mistakes like the one 
complained of here are immaterial. Baldwin v. State, 9 
Ind. 383; State v. Salye, 2 Nev. 321; Craft v. State, 3 Kas. 
450; Hipes v. State, 73 Ind. 39. It was not error to over- 
rule the motion to quash. The evidence was conflicting, 
but the jury were the judges of the weight of the testi- 
mony and the credibility of the witnesses, and the judg- 
ment will not, for that reason, he reversed. The instruc- 
tions given are unexceptionable, and those refused for de- 
fendant were supplied by those given of the court’s own 
motion and those given for the defendant. 


Martin, C.—The defendant was indicted at the May 
term, 1881, of the circuit court of Greene county, for sell- 
ing fermented and distilled liquors on Sunday, the indict- 
ment being based upon section 1581, Revised Statutes 1879. 
He moved to quash the indictment on the ground that it 
was not signed by the prosecuting attorney. The court 
overruled the motion. The defendant was arraigned and a 
plea of not guilty entered. Upon the trial he was con- 
victed and fined $27 7-12, from which he has appealed. It 
is urged that the court erred in refusing to quash the indict- 
ment, and the defendant moved to set aside the judgment 
for error in this respect. 

The indictment was signed “8S. IH. Boyd, cireuit attor- 
ney.” The motion to quash, averred that it was not signed 
by the prosecuting attorney of Green county. 

Certainly, to render the indictment valid, it must in 
fact be signed by the prosecuting attorney of the county. 
Revised Statutes 1879, section 1798. The court, after hear- 
ing the motion, overruled it, and in the absence of proof to 
the contrary, it must be presumed that it was signed by the 
proper officer. The court is bound to take notice of its 
own officers, and will notice their signatures, whether their 
official designations are addded or omitted. The record in 
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this case, recites that 8. H. Boyd was the prosecuting attor- 
ney of Greene county, at the empannelment of the grand 
jury, which found the indictment. Therefore, the indict- 
ment being signed by the proper officer, the law was sub- 
stantially complied with. The mistake of using the word 
“circuit” instead of “prosecuting,” for the purpose of 
designating his office of attorney for the county, is under 
the circumstances of the case, an immaterial one. It was 
not a defect or imperfection tending, in any way, to preju- 
dice the substantial rights of the defendant upon the merits 
of his case. R. 8. 1879, § 1821; I Bishop Crim. Proc., 
(3 Ed.) § 698; State v. Salge, 2 Nev. 321; Hipes v. State, 73 
Ind. 3 av 

I have examined the evidence and instructions, and 
although the evidence is conflicting as to the act of sale, the 
jury were the judges of its weight, and of the credibility to 
be given to the witnesses respectively, and I see no ground 
for a reversal of their finding. The instructions given at 
the instance of the State, and on the motion of the court 
itself, placed the case fairly before the jury, and the judg- 
ment should be affirmed. 

It is so ordered. All concur. 





Dick, Trustee, Appellant, v. Tuk FrRankin Fire Insurance 
CoMPANY OF PHILADELPHIA. 
1. Deed of Trust: INSURABLE INTEREST OF TRUSTEE. A trustee in a 


deed of trust in the nature of a mortgage, has an insurable interest 
in the mortgaged property, distinct from that of the mortgageor. 





2. : : CONVEYANCE BY MORTGAGEOR. A conveyance by 
the mortgageer in no way affects the trustee’s right to insure his in- 
terest. 

3. : ASSIGNMENT: BENEFICIARY. Where the trustee in- 








sures his interest in the mortgaged property, and the policy stipu- 
lates that he shall, in case of a loss, assign to the insurer an interest 
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in the deed of trust equal to the amount of loss paid, provided such 
assignment shall,in no way, prejudice the beneficiary’s claim in 
the trust to recover the full amount of his loan, and proper charges, 
the trustee cannot recover for a loss until he shall have performed 
his agreement to assign. 

4. ——-: : : SUBROGATION CLAUSE: RECOVERY. In such 
case the subrogation clause is material, and there can be no recovery 
against the insurer for a loss until this condition precedent is ful- 
filled, even though the mortgaged property is not worth the amount 
of the debt secured, less the amount the insured is liable to pay. 

5. The insurance in this case is held to be of the interest of the 
trustee, and not of the mortgageor.* 





Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Glover & Shepley for appellant. 


The legal proposition to be discussed on this record is, 
that the circuit court and court of appeals misconstrued 
and misunderstood the legal effect of the subrogation clause 
of the policy, so-called, to the injury of the appellant. The 
subrogation clause isin these words: Itis hereby agreed 
that in case of loss, the assured shall assign to this com- 
pany an interest in said deed of trust equal to the sum of 
loss paid under this policy; provided, the said assignment 
shall in no wise prejudice the assured’s claim to recover the 
full amount of their loan and proper charges.” The right 
of the insurance company to have an assignment under this 
agreement is conditional. Nothing more dis<inctly indicates 
a condition than the word “provided.” The assignment is to 
be made only in case it will not prejudice the assured’s re- 
covery of their whole loan and charges. The clause dis- 
tinctly contemplates the making of another instrument, be- 
sides the clause in the policy. It also contemplates that 
this second instrument is to be made after the loss is paid. 
As interpreted by the defendant, the subrogation clause, so 
called, is felo de se. A refusal by the assured to assign, is in 





* These syllabi are taken from 10 Mo. App. 376. 
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no event, a bar to tlus action. IRf the refusal to assign was 
an injury to defendant in this case (which it was not), the 
defendant should have set it up as a counter-claim, or in 
mitigation of damages. In this contract one thing is pre- 
eminently fixed as its purpose, that is, that the assign- 
ment to be made, shall not prevent the assured from realiz- 
ing their full amount of loan and charges. This is all the 
plaintiff needs to understand; nevertheless, it is possible 
that it contains something for the benefit of the insurer. 
If, when a loss has happened, the insurer can satisfy the as- 
sured of his receiving the full amount of his loan and 
charges, his right to the assignment is fixed, and if the 
property is not more than the loan and charges, perhaps the 
insurer could be allowed to purchase it at that sum, and 
look to the greater value of the property for reimbursement 
of insurance money paid. Perhaps it does not mean this; 
if so, it means nothing. In the absence of a subrogation 
clause, the law itselt, does not give that right to the insurer, 
against the will of the mortgagee, especially where the 
mortgage debt is large and the insurance is small. See full 
discussion by Shaw, C. J., in King v. Ins. Co.,7 Cush. p. 1. 
Wood Fire Ins., pp. 782, 786. The insurance company has 
received part of the consideration (the premiums) for its 
agreement to pay, the contingency has happened, and it 
ought not to be permitted to defend its failure to pay upon 
the ground of a refusal to assign. The subrogation clause 
(even if it were absolute) is not the whole consideration. 
1 Chitty Pld. (16 Ed.) pp. 332, 333; Grant v. Johnson, 5 
Barb. 161; Waterman on Set-off, § 805 


Noble & Orrick for respondent. 


On this record we assert the following propositions : 
1. That the right to assignment of an interest in the deed 
of trust accrued upon payment of the loss, or an offer to 
pay, without qualification, and a refusal absolutely to assign 
at any time; and without such assignment, so demanded, 
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the plaintiffs had no right of action. Foster v. Van Reed, 
70 N. Y. 19, overruling and reversing same case reported 
in 5 Hun 321, and relaxing the several text-writers stand- 
ing heretofore on this supposed precedent. In subordina- 
tion to this general proposition, the following may also be 
stated: (a) The interest of a trustee or mortgagee in an 
estate is entirely separate, as an insurable interest, from 
that of the grantor or mortgageor. Carpenter v. Providence, 
etc., Co., 16 Pet. 495; Foster v. Reed, supra ; Excelsior, etc., 
Co. v. Royal, etc., Co., 55 N. Y. 843; Honore v. Lamar Fire 
Ins. Co., 51 Ill. 409. (b) And in case of loss, the insurer 
having paid the mortgagee the amount of his debt, may be 
subrogated to the rights of the mortgagee ; and where there 
is a stipulation for such subrogation as one of the condi- 
tions of the policy, there can be no doubt of its validity in 
every state. Excelsior, ete. Stove Co. v. Royal Ins. Co., 55 
N. Y. 359; Cone v. Niagara, ete., Co., 60 N. Y. 624; Attna, 
ete., Co. v. Tyler, 16 Wend. 385; Springfield, ete., Co. v. Allen, 
43 N. Y. 392; Hustings v. Westchester, ete., Co., 73 N. Y.141; 
McDonald v. Black, 20 Ohio 185; Honore v. Lamar Ins.Co., 
supra; Foster v. Van Reed, supra; Hall v. Railroad Co., 13 
Wall. (U.8.) 367; Sussex Ins. Co. v. Woodruff, 26 N. J. 541; 
Thornton v. Enterprise, etc., Co., 71 Pa. St. 234, 236; 2 Dutch. 
(N. J.) 541; (4 Bennett’s F. I. C. 180;) Carpenter v. Provi- 
dence Ins. Co., supra; 13 Mich. 99; 1 Lower Canada R. 
222; 3 Doug. (E. C. L.) 63, 245; 2 Barn. & C. 254; 39 Me. 
253; 25 Conn. 265; Hart v. Western R. R. Co., 13 Met. 
(Mass.) 99; Kernochan v. N. Y. Ins. Co.,3 Smith R. 428; 
Dixon on Subrogation, 151; Croft v. Moore, 9 Watts (Pa.) 
451; 1 Barr 512; Eddy v. Traver, 6 Paige 521; 2 Phillips 
on Ins., 282; 2 Philadelphia R. 357; 21 N. J. Eq. 107; 3 
Bennett’s F. I. C. 186; 5 Bennett’s F. I. C. 245; 5 Harris 
(Pa.) 258; 103 Mass. 219; 17 How. 152; May on Ins., §§ 
456, 457, 458; Flanders. on Fire Ins., 361. (c) Murdock, 
mortgageor, sold to Priest absolutely in 1873, and the pol- 
icy sued on was not issued, originally, until 1874. A mort- 
gageor selling his equity of redemption, would avoid the 
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policy by its very terms, if his interest were insured, and 
much less could he claim a policy to be for his benefit when 
it was made after he ceased to have any direct interest in 
property. Carpenter v. Providence, etc., Co., supra; Gtrov- 
enor v. Atlantic Fire Ins. Co..17 N. Y. 391. (d) The in- 
surer is entitled to subrogation at the time of payment; 
and the offer of defendant to perform a present obligation, 
entitled defendant to demand the performance by plaintiffs 
of their duty to assign; and the absolute duty still persisted 
in, in the reply filed, bars the action. Honore v. Lamar 
Fire Ins. Co., supra; Kame v. Hood, 13 Pick. 281; May on 
Ins., p. 561; Foster v. Van Reed, supra. 


Norton, J.—On the trial of this cause in the circuit 
court of the city of St. Louis, judgment was rendered for 
the defendant, which, on appeal to the St. Louis court of 
appeals was affirmed, and the case is before us on plaintift’s 
appeal from the said judgment of aftirmance. 

It was held by the court of appeals that a trustee in a 
deed of trust in the nature of a mortgage, has an insurable 
interest in the mortgaged premises, distinct from that of the 
mortgageor, and that a conveyance by the mortgageor of his 
interest, in no way affects the trustee’s right to insure his in- 
terest. It was also held, that when the trustee insures his 
interest in the mortgaged property, and the policy of insur- 
ance stipulates that he shall, in case of loss, assign to the in- 
surer an interest in the deed of trust equal to the amount of 
loss paid, provided such assignment, shall in no way, preju- 
dice the beneficiary’s claim in the trust to recover the full 
amount of his loan and proper charges, the trustee cannot 
recover for a loss until he shall have performed his agree- 
ment to assign, and that in such case the subrogation clause 
1s material, and there can be no recovery against the in- 
surer till this condition is complied with, even though the 
mortgaged property is not worth the amount of the debt 
secured, less the amount the insured is liable to pay. It 
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was also held that the insurance in this case was of the in- 
terest of the trustee and not of the mortgageor. 

The case is reported in 10 Mo. App. 376, where the 
court in an elaborate opinion delivered by Judge Thompson, 
sustains the above propositions, both by reason and abun- 
dant authorities therein cited. Being satisfied with the cor- 
rectness of the conclusions arrived at by the court of ap- 
peals, for the reasons given in the opinion, which it is 
unnecessary here to repeat, the judgment is affirmed. All 
concur. 








Tue State v. Burr, Appellant. 


1, Pleading, Criminal: rNrormation. An information which 
charges an offense in the language of the statute creating it, is sufli- 
cient. 


2. Practice, Criminal: instructions. The giving of an instruction 
authorizing a greater punishment than allowed by law, will not con- 
stitute reversible error where the jury assess the minimum punish- 
ment allowed by law. 


Appeal from Barton Circuit Court.—Ilfon. J. D. Parkinson, 
Judge. 


AFFIRMED. 
Morgan & Buler for appellant. 


The information states no cause of action. It does 
not allege that defendant entered the inclosure without 
leave of the owner thereof, and that is the very essence of 
the offense. The terms willfully and maliciously used in 
the information, apply to a different clause and different 
offense, and cannot be construed to supply by implication 
the allegation left out of this information. Moreover, wat- 
ermelons are not included in the act. The various kinds 
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of plants, bushes and vines intended to be protected, are 
specifically mentioned, and watermelons are not named. 
The rule is, where general words follow particular ones, to 
construe the former as applicable to the things or persons 
particularly mentioned. St. Louis v. Laughlin, 49 Mo. 559. 
The only instruction given by the court is erroneous. It 
was calculated to prejudice the jury by leading them to 
believe that the offense was of so serious a nature that on 
conviction it might be punishable by imprisonment in the 
county jail for one year, whereas, under the then existing 
law, three months was the maximum. Wag. Stat., p. 464, 


§ 65. 


D. H. McIntyre, Attorney General, for the State. 


The information charged the offense in the language 
of the statute (Wag. Stat., p. 464, § 65), creating it, and is 
sufficient. It was exhibited by the prosecuting attorney, 
who was the proper officer. Laws 1877, p. 355, § 6. And 
the justice had jurisdiction. Laws 1877, p. 281,81. The 
instruction given erroneously declared the penalty affixed 
to the commission of the offense, but inasmuch as the jury 
assessed a fine of $5, the very minimum prescribed by the 
law in force when the ofiense was committed, it is clearly 
not an error of which defendant can be heard to complain. 


Ewine, C.—This was a proceeding by information, be- 


fore a justice of the peace, under section 65, 1 Wagner’s 
Statutes, p. 464. The information charges that the defend- 
ant did willfully, maliciously, and unlawfully enter the in- 
closure of R. D. Chappell, without leave so to do, and did 
then and there pick, pull off, destroy and carry away a large 
lot of watermelons, the fruit of certain cultivated vines. A 
fine of five dollars was assessed against the defendant by a 
jury in the justice’s court; and again on a new trial in the 
cireuit court, a jury found him guilty, and assessed hig 
punishment at a similar fine, 
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I. At the trial in the circuit court, defendant objected 
to the introduction of any evidence, on the ground that the 
information did not state facts sufficient to show that any 
offense had been committed. Upon this question, it is suf- 
ficient to say, that the information followed the language of 
the statute in describing the oftense, which is all that ig 
necessary. State v. James, 63 Mo. 570. 

II. The defendant objected to the following instruc- 
tion, which was asked by the State and given, to-wit : 

“Tf they believe from the evidence, that defendant, at 
the county of Barton, and State of Missouri, did willfully, 
maliciously, and without leave, enter the enclosure of R. D. 
Chappel, on or about the 24th day of July, 1879, and did 
then and there pick, pull off or destroy, or carry away any 
watermelons, the fruit of certain cultivated watermelon 
vines, then they shall find the defendant guilty, and assess 
his punishment at a fine of not exceeding $5, or by im- 
prisonment in the county jail, not exceeding one year, or by 
both such fine and imprisonment. 

The jury found the defendant guilty, and assessed his 
punishment at a fine of $5. 

Under the act creating the oftense, it was punishable 
“by fine not less than $5 nor more than $50, or by imprison- 
ment in the jail of the county not exceeding three months. 
or both such fine and imprisonment, and shall, moreover, 
be liable in double the amount of damages to the party in- 
jured. 

This instruction was undoubtedly erroneous. It told 
the jury that if guilty, the defendant was liable to impris- 
onment not exceeding one year, whereas he was only sub- 
ject to imprisonment, not exceeding three months. Such an 
instruction might prejudice the rights of a defendant. The 
jury might be led into assessing a greater punishment, 
where the range was as great as from one day to one year, 
than where it was from one day to three months; and 
hence such an instruction is erroneous. In this case, how- 
ever, the minimum punishment fixed by statute, is a fine of 
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$5. The jury assessed the fine at that sum, and the de- 
fendant was not injured, or in any way affected by the 


erroneous 


instruction. 


The error, therefore, did not “ mate- 


rially affect the merits” of the case. § 3,775, R. 8. 1879; 


Otto v. Bent, 48 Mo. 23. 


The evidence was conclusive, the information was for- 


mal and sufficient, and for these reasons, the judgment is 


affirmed. 


A il concur. 





PunutaM V. Bururineame, Plaintiff in Error. 


1. Replevin: action By JoINT owNER. One joint owner of personal 
property cannot maintain an action of replevin against his joint 
tenant, and where the case develops these facts alone, the plaintiff 
cannot recover. 





: PLEADING. In an action of replevin, under the code, a gen- 


eral denial is sufficient to put the plaintiff to proof of title, or right 
of possession, without any averments of title in defendant, or ina 
stranger. 





: BAILOR AND BAILEE: ESTOPPEL. It isa general rule thata 


bailee of property cannot dispute the title of his bailor, and where 
defendant borrowed a pair of mules of plaintiff, and at the time 
made no mention of any claim to them by himself or wife, he will 
be estopped to claim them against plaintiff, on the ground that they 
were the joint property of plaintiff and defendant’s wife, and that 
he was holding them with and for his wife. 


4. Jus Tertii, doctrine of, applied. 


Error to Cass Circuit Court.—Ilon. Noau M. Givan, Judge 


AFFIRMED. 


error. 


Boggess § Moore and Railey § Burney for plaintiff in 


The record, as we conceive, presents but one point in 


the case, to-wit: 


Can one tenant in common of personal 
property maintain an action of replevin against his co- 
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owner, upon the sole ground that the latter borrowed the 
property from him? The record fails to show that any 
consideration was paid, or to be paid, for the use of the 
mules, and also fails to show that defendant agreed, or was 
bound, to return the same. “ Replevin or its statutory sub- 
stitute, an action for the possession of specific personal prop- 
erty, cannot be maintained by one joint owner of personal 
property against his co-owner, for the obvious reason, that 
neither is entitled to the immediate and exclusive possession 
of such property.” Cross v. Hulett, 53 Mo. 397. Se also 
Lisenby v. Phelps, 71 Mo. 522; Coke on Littleton, p. 200, 
note a; Russell v. Allen, 13 N. Y.173; Davis v. Lattigh, 46 
N. Y.397; Prentice v. Lobb, 12 Conn. 330; Kindy v. Green, 
82 Mich. 310; Fraus v. Young, 24 Ia. 375; Grim v. Wicker, 
80 N.C. 343; Hewlett v. Owens, 50 Cal. 475; Lindlay on 
Part., vol. 1, p. 65; Freeman on Co-tenancy and Partition, 
§$§ 245, 287, 289, 448, and cases cited; Wells on Replevin, 
§§ 152, 153, 154, and cases cited. Plaintiff claimed to be 
the exclusive owner of the mules, and if any demand could 
be presumed, it must have been for the exclusive use and 
possession of the property. The record, however, fails to 
show that any demand whatever was made for the posses- 
sion of the property in controversy ; the instruction, there- 
fore, asked and given at the instance of plaintiff, was 
erroneous. Person v. Wilson, 25 Minn. 190; Swartwout v. 
Evans, 37 Ill. 443; Gilber v. Dickinson, 7 Wend. 449; Os- 
born v. Schenck, 83 N.Y. 206. In Littleton, section 323, we 
find the following language: “If two be possessed of 
chattels, personalls in common, by divers titles, as of a horse, 
an ox or a cow, etc., if one take the whole to himself out 
of the possession of the other, the other hath no remedice, 
but to take this from him who hath done to him the wrong 
to occupy in common, etc., when he can see his time.” The 
foregoing seems to be recognized as well settled law in this 
country. Freeman on Co-tenancy and Partition, § 287; 
King v. Phillips, 1 Lans. (N. Y.) 421; Southworth v. Smith, 
27 Conn. 355; Dixon v. Thatcher, 14 Ark. 145; Wells on 
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Replevin, § 152, and cases cited; Sharp v. Benoist, 7 Mo. 
FOr 9 rr . 5 " 

App. 535, 536. The possession of one tenant in common 
is the possession of all. Buckmaster v. Needham, 22 Vt. 
617; Southworth v. Smith, 27 Conn. 359; Covington v. Stew- 
art, 77 N.C.150; DBermicker v. Miller, 40 Mo. 474. Our stat- 
ute makes provision for partition of personal property be- 
tween the co-owners. IR. 8. 1879, § 3398, et seq. 


John F. Lawder for defendant in error. 


A bailment of an article to be used by the borrower 
without paying for its use, can be terminated at the pleas- 
ure Of the lender. 2 Kent’s Coi., (9 Ed.) p. 776; Story on 

Jailments, (6 Ed.) § 258, and cases cited; 1 Bouvier’s In- 
stitutes, §§ 1078, 1079. When tenants in common agree 
that one shall have exclusive possession, he may maintain 
replevin against his co-tenant. Jlorgan v. ITedges, 4 Cal. 
§26. Defendant was the borrower, and it was his duty to 
return the property. Barrow v. Landes, 1 Duv. (Ky.) 299; 
Wells on Replevin, p. 63; Simpson v. Wren, 50 Ill. 224; 
Brasley v. Tamilton, 15 Pick. 40. No demand prior to that 
made by the officer who served the writ was necessary. 
Want of demand may be taken advantage of in the man- 
ner prescribed by statute. KR. S. 1879, § 1018. 


Martin, C.—The plaintiff brought an action of re- 
plevin in the cireuit court for the recovery of two mules, 
alleging that he was “ the owner of, and entitled to the im- 
mediate possession of” the same. The defendant in answer 
made a general denial of the facts alleged in the petition. 
The case was tried by the court, a jury being waived by 
the parties. 

Plaintiff offered testimony tending to prove that he 
was the owner and in possession of the mules in contro- 
versy; that about the month of February, 1880, defendant 
borrowed said mules from plaintiff, but said nothing then 
about his wife’s interest in or claim tosame, That defend- 
8—81 
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ant held said mules, until they were taken out of his pos- 
session under the writ in this cause. 

The defendant then offered, and the court heard testi- 
mony tending to show that Martha E. Burlingame was 
the sister of plaintiff, and wife of defendant; that she owned 
jointly with plaintiff an undivided half interest in said 
mules at the time they were borrowed by her husband, and 
also at the time they were taken from defendant under the 
writ aforesaid. Defendant also introduced evidence show- 
ing that he was in possession of said mules at the time they 
were replevied in this cause, as the agent of his wife; that 
he was simply holding the same with and for his wife, by 
reason of her half interest aforesaid. This was all the tes- 
timony offered. 

The court, at the instance of plaintiff, declared the law 
as follows: 

“Tf the court, sitting as a jury, believe from the evi- 
dence that the defendant borrowed the mules from the 
plaintiff and refused to return them to him when so re- 
quested, the court will find the right of possession in the 
plaintiff.” 

The defendant requested the court, which the latter 
refused to do, to declare the law as follows: 

“If the court, sitting as a jury, believe from the evi- 
dence that at the time of the service of the writ herein, 
said defendant was the husband of one Martha EK. Burlin- 
game; that said Martha E. Burlingame was, at said date, 
the joint owner, with plaintiff, of the mules in controversy; 
and that said defendant was in possession of, and holding 
the same with and for his said wife, then the court should 
find the issues for defendant.” 

The court found the issues for the plaintiff, and ren- 
dered its judgment in due form accordingly. 

The only questions which can arise before us on this 
record relate to the action of the court in giving the in- 
struction asked by plaintiff, and refusing the one asked by 
defendant. It is well settled that one joint owner of per- 
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sonal property, cannot maintain an action of replevin 
against his joint tenant. Where the ease develops these 
facts alone the plaintiff cannot reeover. Cross v. TTulett, 53 
Mo. 397; Lis nby U. Phelps, 71 Mo. 922 ; Sharp v. Benoist, 
7 Mo. App. 555. 

The evidence tended to show, that the defendant’s wife 
was co-tenant with plaintiff in respect to the ownership of 
the property sucd for; and that defendant at the time of 
the replevin, held the title under her and for her use. This 
would, under the decisions cited, constitute a good defense, 
provided the defendant was at liberty to make it, under the 
answer and the uncontradicted evidence in the ease. 
Strictly speaking, there was no general issue in the action 
of replevin at common law. The plea of non cepit admit- 
ted title in the plaintiff§ When the defendant sought to 
controvert the plaintiff's title, or right of property, he was 
required to make traverse of it, and to plead in addition 
thereto either title in himself, or in a stranger. The mate- 
rial thing was the traverse of the plaintiff’s right of pro- 
perty, and the averment of title in the defendant, or in a 
stranger, was only matter of inducement. The omission of 
such matter of inducement was held to be cured by verdict. 
Dermott v. Wallach, 1 Black (U.S8.) 96. 

In pleading to this action under the code, a general)\ 
denial has been held sufficient to put the plaintiff to proof | 
of title or riglit of possession, without any averments of title 
in the defendant, or ina stranger. Gray v. Parker, 38 Mo. 
160. Thus it seems, the defense embodied in the refused 
instruction was admissible enough under the pleading. 

The next inquiry is, whether the defendant could make 
this defence of paramount title in his wife, in face of the 
contract of bailment by which he acquired possession of 
the mules. 

The admitted evidence in the ease is, that he borrowed 
them from the plaintiff,and that at the time he so borrowed 
and received them, he made no mention of any claim in 
favor of himselt or his wife. I have examined this ques- 
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tion with a scrutiny which has not been confined to the 
briefs of counsel, and [am unable to reach any other con- 
clusion, than that the defendant is estopped from making the 
defence by reason of the contract under which he acquired 
possession of the property in dispute from the plaintiff. In 
borrowing the mules he became a builee of them like any 
other borrower. There being no time fixed for a termina- 
tion of the bailment, that time could be indicated at any 
moment by the bailor. It was determinable at his option, 
and when so terminated, it was the duty of the bailee to 
return the property bailed to the bailor. The contract of 
bailment necessarily admits the right of property in the 
bailor, and the obligation to return it to him at the termina- 
tion of the term of bailment. In other words, a bailee, 
when he receives the property by virtue of the bailment, 
legally admits the right of the bailor to make the contract 
of bailment. After this subservient relation of the defend- 
ant to the plaintiff in respect to the property was established, 
the law forbids him to dispute the title of plaintiff The 
relation is analogous to that which exists between landlord 
and tenant, a relation which prevents the tenant from setting 
up against his landlord, either an outstanding, or self-ac- 
quired adverse title; and from attorning toa stranger with- 
out the consent of his landlord, or in pursuance of a judg- 
ment or sale under execution or deed of trust, or forfeiture 
under mortgage. Stagg v. Eureka Tanning § C.Co., 56 Mo. 
317; R. 8. 1879, § 3,080; MeCartney v. Auer, 50 Mo, 395, 
This rule does not preyent the tenant from showing that 
the landlord has parted with his title, for such fact would 
not be inconsistent with the title admitted by the demise. 
Higgins v. Turner, 61 Mo. 249. 

In pursuing the analogy of these principles in the law 
of real estate, Mr. Edwards, in his work on bailment says: 
“The law always aids the true owner to recover his property ; 
and it isa general rule that the bailee cannot dispute the 
title of his bailor. When, therefore, the bailee is applied 
to for the property by a third party claiming title, his pru- 
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dent course is, to leave the claimant to his action, and at 
once notify his bailor of the suit; he is not obliged to bear 
the burden of a litigation; and it is not safe for him to sur- 
render the property on demand. For nothing will excuse 
a bailee from the duty to restore the property to his bailor, 
except he show that it was taken from him by due process_~ 
of law, or by a person having the paramount title, or that 
the title of his bailor has terminated.” Edwards on Bail- 
ments, (2d Ed.) § 73; Welles v. Thornton, 45 Barb. 390; 
Bates v. Stanton, 1 Duer 79; Blivin v. R. R. Co. 86 N. Y. 
403; Burton v. Wilkinson, 18 Vt. 186; Aubery v. Fiske, 36 
N. Y. 47; MekKay v. Draper, 27 N. Y. 256; Sinelair v. 
Murphy, 14 Mich. 392; Osgood v. Nichols, 5 Gray 420; The 
Idaho, 93 U.S. 575. 

Mr. Bigelow in his work on estoppel says: “The re- 
lation between bailor and bailee is analogous to that of 
landlord and tenant. Until something equivalent to title 
paramount has been asserted against a bailee, he will be 
estopped to deny the title of his bailor to the goods entrusted 
to him.” Bigelow on Estoppel, (3 Ed.) 430. The princei- 
ple upon which he can relieve himself from the obligation 
to return the goods, is ably discussed by Justice Strong in 
the “Idaho” case, 93 U. 8. 575, wherein he announces the 
doctrine, that an actual delivery of the goods by the bailee 
to the true owner, upon his demand for them, will consti- 
tute a valid defense against the claim of the bailor. The 
same principle was applied by this court in the case of 
Matheny v. Mason, 73: Mo. 677, which was a suit between 
vendor and vendee for the consideration money of the 
goods sold. The subject was ably and elaborately consid- 
ered by Judge Ray, who rendered the opinion of the court. 
The vendor was suing for the price of corn sold, with im- 
plied warranty of title, and the vendee, in his answer, after 
admitting the sale and consideration price, pleaded that, at 
the time of the sale, he supposed the vendor was the owner 
of the corn; that after the sale and delivery, he learned 
that it belonged to a third party, named in the plea; that 
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said third party demanded of him payment for the same, 
and threatened suit if he refused; that, thereupon, he paid 
the full value thereof to said claimant, who was the true 
owner. It was also added, that the vendor was insolvent. 
This plea was held sufficient to rebut and overthrow the 
estoppel imposed on a vendee from denying the title of his 
vendor, when called upon for the purchase money. In the 
opinion significance was given to the facts, that the para- 
mount title came first to the knowledge of the vendee after 
the sale; that said title was asserted by threats of suit; and 
that the money was actually paid over to the claimant be- 
fore suit by the vendor. Now, if it requires such a defense 
to relieve the estoppel imposed upon a vendee, a fortiori the 
same, or any equivalent, will be necessary in the case of a 
bailee. It has long been settled in this state that the rela- 
tion of a vendor and vendee, as to real estate, is antagonis- 
tic, and that the vendee is not estopped from setting up an 
outstanding, or after-acquired title. Wileoron v. Osborn, 77 
Mo. 621. The estoppel between them is recognized only in 
respect to the purchase money. In a suit for it, the vendee 
is estopped from pleading want of title in the vendor, as long 
as he retains possession of the land. Mitchell v. McMullen, 
59 Mo. 252; Jlurecy v. Morris, 63 Mo. 475; Wheeler v. 
Stand y, 50 Mo. 509. 

The relation of bailor and bailee is not antagonistic in 
any respect, or at any time. Dy accepting the property he 
not only admits the bailor’s title, but he assumes, with re- 
spect to the thing bailed, a position of trust and confidence, 
which continues till it is returned or lawfully accounted for. 
Measured by these principles, the defendant’s evidence 
must fail to excuse him from the obligation to return the 
borrowed property found in his possession at the time of 
the replevin. It does not appear that his wife, as para- 
mount claimant, ever asserted any title to this property. 
Consequently his plea that he holds it as agent for his wife, 
implies that this is his voluntary act, and was not forced 
upon him by the assertion in any form of her pretended 
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title. It will not do for a bailee to hunt up a paramount 
claimant, and then when called upon by the bailor for the 
property, answer that he is now the voluntary bailee of 
such claimant. It must be apparent that this would enable 
him to enjoy the property by pretending to hold it for 
another. Justice Strong in the “ Idaho” case remarks, “a 
bailee cannot avail himself of the title of a third person 
(though the person be the true owner) for the purpose of 
keeping the property for himself, not in any case where he 
has not yielded to the paramount title.” 93 U.S. 575. 

The evidence in this case shows that the defendant, at 
the time of the replevin, was in actual possession of the 
mules which he borrowed, and that his plea of being the 
agent or bailee of a paramount owner, rests upon his vol- 
untary act alone, without suit, threat or demand of such 
owner or claimant. 

Although the cases in which the doctrine of jus tertii 
is defined and enforced, are somewhat conflicting, I am not 
aware of any well considered expression which goes the 
length of justifying the defense, as it appears in the evi- 
dence and instructions of this ease. 

Accordingly I am of the opinion that the court did 
not err in refusing it, or in giving the one asked by plaintiff. 
The judgment should be affirmed; and it is so ordered. 


All concur. 





Tue State v. Burnerr, Appellant. 


1, Pleading, Criminal: inpictment. A description of money in an 
indictment for robbery, which describes it as ‘‘$500 of the lawful 
money of the United States of the value of $500,” is, under the 
statute, (R. S. 1879, 2 1817,) sufficient. 

2 - -; ——-—-: CLERICAL MISTAKE. It is a mere clerical mistake 

for an indictment found in May, 1883, to allege that the robbery 

charged therein was committed in December, 1883. The mistake is 
cured by the statute, (R. 8. 1879, 2 1821,) and should be disregarded. 
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3. Practice, Criminal: OBJECTION TO EVIDENCE: EXCEPTIONS. Objection 
should be made and exceptions saved to the introduction of ime 
proper evidence at the time of its admission. It is too late to do so 
for the first time in the motion for new trial. 

4. Practice in Supreme Court: r1Nstructions. Where it is not 

alleged in the motion for new trial that the trial court misdirected 

the jury, the Supreme Court will not review the instructions. 





5. Remarks of the prosecuting attorney in this case held not to be 
error. 


Appeal from Vernon Circuit Court.—Ilon. C. G. Burton, 


Judge. 
AFFIRMED. 
Neott ri Hoss for appellant. 


The court erred in admitting evidence of other offenses 
committed by defendant. The judgment should also be 
reversed on account of improper remarks made by the 
prosecuting attorney. 


D. HH. MeIntyre, Attorney General, for the State. 


The money was sufficiently described as “ $500 of the 
lawful money of the United States of the value of $500.” 
R. 8S. 1879, § 1817; State v. Moore, 66 Mo. 372. The fact 
that the offense was alleged to have been committed in De- 
cember, 1883, while the indictment was found in May, 1883, 
constitutes only a clerical error, of no importance under the 
statute. R. 8. 1879, § 1821. The entire testimony was 
admitted without objection or exception, and it was too 
late to make any point upon it in the motion for new trial. 
State v. Williams, 77 Mo. 310. It was not alleged in the 
motion for new trial that the court misdirected the jury, 
and this court will not review the instructions. State v. 
Preston, 77 Mo. 294. The remarks of the prosecuting at- 
torney do not constitute error. State v. Emory, 79 Mo. 461. 


Suerwoop, J.—The defendant, at the May term, 1883, 
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of the Vernon circuit court, was indicted, and on trial had, 


was convicted of robbery in the first degree, and sentenced 
to imprisonment in the penitentiary for the term of twelve 
years. 

I. We find no objection to the indictment. It de- 
scribes the money as “$500 of the lawful money of the 
United States, of the value of $500.” Section 1817, Re- 
vised Statutes 1879, provides, that: “In every indictment 
in which it shall be necessary to make any averment as to any 
money or any note, being or purporting to be made or issued 
by any bank incorporated by law, or made or issued by 
virtue of any law of the United States, it shall be sufficient 
to describe such money or note simply as money, without 
specifying any particular coin or note, ete.” State v. Moore, 
66 Mo. 372. And there is no valid ground of objection in 
that the indictment was found in May, 1883, but alleges 
the robbery was perpetrated in December, 1883. This was 
evidently a mere clerical error, and should be disregarded. 
Under the provisions ot section 1821, Revised Statute 1879, 
it constitutes no objection to an indictment, because of its 
“stating the time imperfectly, nor for stating the offense to 
have been committed on a day subsequent to the finding of 
the indictment or information, or on an impossible day, or 
on a day that never happened.” For these reasons, the 
motion in arrest was properly denied. 

It. Evidence as to other offenses was improperly admit- 
ted, but no objection was made or exception saved at the time 
of its admission, and under the ruling in State v. Will- 
iams, 77 Mo. 310, it was too late to raise either objection or 
exception, in regard to the improper evidence, for the first 
time on the motion for a new trial. 

III. The instructions given by the court, fully covered 
the law of the ease; and, aside from that, the motion for a 
new trial contained no statement that the court had mis- 
directed the jury. State v. Preston, 77 Mo. 294, and cases 
cited. 

IV. The remarks of the prosecuting attorney, claimed 
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to have been improperly made, are disposed of by reference 
to the case of State v. Emory, 79 Mo. 461. 
Judgment affirmed. <All concur. 


Tue Strate ex rel. Carter, Collector, Appellant, v. CLYMER. 


Taxes, Suit to Enforce Collection: EXECUTION, MOTION TO QUASH 
BY STRANGER. A stranger to the action, in a suit to enforce the lien 
of the State for taxes against land, cannot come into court and move 
to quash the execution and levy upon the ground that he isthe true 
owner of the land, and has not been served with notice of the pend- 
ency of the suit. The title to real estate cannot be tried in such 
manner. The parties are entitled toa jury and time to prepare for 
trial. If such stranger was nota party defendant in the action to 
enforce the tax lien, his rights of property in the land were in no 
way affected thereby. 


Appeal from Llenry Circuit Court.—Illox. J. B. Gantt, 


Judge. 
REVERSED. 
B. G. Boone tor appellant. 


The appellee, Kleaver Clymer, being a stranger to the 
proceedings in the suit, was not entitled to appear and file 
his motion to quash the execution. The law authorizing 
a party to file a motion to quash an execution in open court, 
does not apply to a stranger tothe record. Fiske v. Lamo- 
roux, 48 Mo. 523. The court erred in admitting the testi- 
mony of Hallam and Collins. Their testimony was irrele- 
vant, as not tending to prove ownership in the land in the 
appellee, the deed being the best and proper evidence of 
title. The court erred in admitting the record of the deed 
offered by appellee, as it shows on its face that it conveyed 
the land from Collins to D. K. Clymer, the defendant in 
the judgment and execution, and not to the appellee, 
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Kleaver Clymer. The appellee having received and ae- 
cepted the deed from Collins to D. K. Clymer and placed 
it on record, is estopped from denying that his name is D. 
K. Clymer, or that D. K. Clymer was the real owner of the 
land. It appearing of record that D. K. Clymer was the 
owner of the land, the suit by the collector was properly 
brought against D. K. Clymer, and the judgment was in 
all respects properly rendered against the land. 


M. A. Fyke for respondent. 


The land belonged, at the time the suit was instituted, 
and still belongs, to Dr. Kleaver Clymer. The deed, the 
record of which was offered in evidence, and to which ae- 
tion of the court in permitting the same, appellant objects, 
was from Collins to Dr. K. Clymer, and not to D. K. Cly- 
mer; so that notice to D. K. Clymer was no notice to Dr. 
K. Clymer. The evidence shows that. Kleaver Clymer, the 
owner of the land, is a physician, and in writing the deed 
the abbreviation “ Dr.” was not used as any part of the 
name. It was proper for the court to hear the evidence 
and quash the execution, as a sale under it would have passed 
ho title, but cast a cloud upon appellee’s land. The service 
in the case was but a constructive one, and it is better for 
all parties that the defects be pointed out and remedied in 
this manner than to allow the land to be sold under a de- 
fective and erroneous judgment. The point made by ap- 
pellant that Kleaver Clymer is a stranger to the proceedings, 
and, therefore, cannot move to quash the execution, is not 
well taken. Ile is not a stranger to the proceedings; he 
is the owner of the land against which the lien is sought. 
The action of the court in quashing the execution was 


proper, and ought to be affirmed. 


Purims, C.—The appellant, as collector of Henry 
county, obtained judgment on order of publication against 
D. K. Clymer, as a non-resident, to enforce the collection 
of taxes, alleged to have been assessed on lands of D. K. 
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Clymer. Proof of publication was made, and judgment 
therein rendered as prayed, enforcing the lien on said land 
for taxes. Execution was duly issued thereon; the land 
advertised for sale; and, on the return day of the writ, 
and the day fixed for such sale, one Kleaver Clymer ap- 
peared in court and filed a motion in said cause, setting out, 
in substance, that he was the true owner of said lands, that 
he had not been served with any notice of the pendency of 
said suit, and had not appeared therein, hitherto, and the 
judgment was not binding on him or said land, and, that 
the defendant, D. K. Clymer, never owned said land. It 
was, therefore, moved that said writ be quashed, and the 
sale stayed. 

On the hearing of this motion, evidence was introduced 
by the promoter of said motion, tending to show that 
Kleaver Clymer was the owner of said land, and the deed 
to him was duly recorded in the recorder’s office, of said 
county. In the deed he is designated as Dr. K. Clymer, the 
evidence showing that he was a practicing physician. To 
all this evidence the plaintiff in said cause, objected for in- 
competency, irrelevancy, ete. The court sustained the 
motion, quashed the writ and stayed the sale. From this 
action of the court, the plaintiff has appealed to this court. 

Several questions are discussed by counsel in their 
briefs, but there is one, that in our opinion, is decisive of 
the case, which renders the consideration of any other un- 
necessary. The principal question is, as to the right of K. 
Clymer to come into the case by the :motion to quash. 
There is no doubt of the right of a party defendant to in- 
terpose a motion to set aside the execution, and levy in 
given cases; but I have been unable to find any warrant in 
the statute, or any adjudged case, for a stranger to the suit 
thus to interfere. The only case in which this question 
came before this court, where it might have been deter- 
mined, is that of Fisk v. Lamoreaur, 48 Mo. 523. Currier, 
J., who delivered the opinion, expressed more than a doubt 
of the right of a stranger to interpose such a motion, but 






















































OCTOBER TERM, 1883. 125 





The State ex rel. Carter v. Clymer. 








did not definitely pass on it. Freeman on Executions, sec- 
tion 75, says: “The general rule, that none but the par- 
ties to the suit, will be allowed to interfere with its manage- 
ment, is equally applicable to the writ of execution which 
may be issued at the termination of the action. None but 
the parties to the writ, who are liable to be injured by it, 
can complain of the irregularities by which it may be in- 
fected. Ifence no stranger to the action can obtain an or- 
der quashing the execution.” The authorities cited, amply 
support the text. Mr. Justice Lawrence in Bonnell »v. 
Neely, 43 Ill. 290, speaking of this matter, says: “If this 
proceeding can be sustained, then we should be obliged to 
hold that the claimant of personal property, which has been 
levied on, under an execution to which he is not a party, 
may have his title tried by means of a motion, instead of 
being driven to an action of replevin or a trial before a jury 
of the right of property. We cannot hold this. That 
strangers should be allowed to have adverse, and often 
complex rights settled in this mode, is inconsistent with the 
spirit of our law.” 

The case at bar is an apt illustration of the difficulties 
suggested. K. Clymer, a stranger to the action, appears at 
the instant of the sale for the enforcement of plaintiff’s 
judgment, and by mere motion, raises questions involving 
his identity with the person named in the writ, denying any 
title or interest of the defendant in the writ to the land 
levied on, and ready for sale, and alleging title in himself 
to the land. In thissummary mode, without other form of 
pleading, eo instanti, the court is called upon, while the 
sheriff, perhaps, is waiting at the court house door to pro- 
ceed with the sale, to hear and determine these complex 
questions of personal identity and of the ownership of real 
estate. It was, certainly, never in the contemplation of 
the law, that the title to real estate, between a stranger to 
the record and the execution defendant, should be tried and 
disposed of in such a manner. The parties are entitled to 
a jury, and to ume to prepare to try so grave issues, as 
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provided by statute. Such a method would supersede the 
action of ejectment in many instances, as well as the or- 
derly and graver proceedings by bills in chancery. If the 
defendant in the tax suit was not the owner of the property 
proceeded against, the purchaser would acquire no title. 
If the said K. Clymer was not a party defendant to that 
action, for the enforcement of the tax lien, his rights of 
property in the land were in no way affected. 

The judgment of the circuit court must, therefore, be 
reversed, and the cause remanded. All concur, 


Gray V. Tue St. Louts & San Franetsco Rattbway Company, 
A pp lant. 


1. Ejectment: evipence. In an actionof ejectment by a land owner 
to recover possession of land condemned fora right of way fora 
railroad, the record of the condemnation proceedings is admissible 
in evidence. 





: CONDEMNATION PROCEEDINGS: ESTOPPEL. Where the owner 
of land appeared by agent before commissioners, appointed in pro- 
ceedings under the statute, (Gen. St. 1865, p, 352, 22 1, 2, 3,) to con- 
demn such land fora right of way fora railroad, and endeavored 
to increase the amount of their finding, and appeared in court by 
attorney and objected to the award because it was insufficient, but 
made no objection to the construction of the road, and took no legal 
steps to prevent its construction, he cannot maintain an action of 
ejectment against the railroad company to recover possession of the 
land. 

3. Condemnation Proceedings: rowers or JupDGE OR CouRT. Pro- 
ceedings to condemn land for a right of why for a railroad, are 
purely statutory, and the powers possessed by the judge at cham- 
bers or by the court in appointing commissioners, reviewing and 
setting aside their report and appointing new commissioners, are 
limited and prescribed by statute, and can only be exercised in the 
manner provided by the legislature. 





: VESTED RIGHTS. When commissioners have been appointed, 
have made their report and their award has been paid to the clerk, 
for the owner of the land as provided by statute, (Gen. St. 1865, p. 
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352, 2? 3,) the company is vested with the interest in the land for the 
purposes appropriated, and mutual rights are created which cannot 
be divested, except by consent of both parties, unless the company, 
as provided by statute, shall elect to abandon the proposed appro- 
priation of the land. 

:——. Plaintiff’s land having been condemned upon pro. 
ceedings at the instance of one company, the money paid to the 
clerk, the land reduced to possession, the road constructed and put 
in operation, and sold to defendant company, such first company 
cannot afterward, by motion, dismiss the proceedingsas to plaintiff, 





such action being an interference with vested rights. 


-: FOREIGN ROAD. A railroad company incorporated and ex- 





isting under the laws of an adjoining state, is empowered by statute, 
(R. 8. 1879, 2 790; Laws 1870, p. 90, 2 2,) to obtain, in this State, a 
right of way by condemnation proceedings. 


Appeal from Jasper Circuit Court.—lLox. M. G. McGrecor, 
Judge. 
REVERSED. 
John O Day for appellant. 


The fee to the streets in the city of Joplin, is in the 
town. Respondent cannot maintain ejectment against de- 
fendant for that portion of the streets occupied by its 
road ; yet the lower court has rendered judgment and ousted 
the defendant from the streets and alleys. Gen. St. 1865, 
p. 248, § 8; R. S. 1879, § 6573; Adams v. Railroad Co., 11 
Barb. 414; City of Cincinnati v. White, 6 Peters 431; Canal 
Trustees v. Have ns, 11 Ill. 554; ITunter v. Middl ton, 13 Ill. 
54; Leach v. Waugh, 24 Ill. 228; Drake v. Railroad Co., 7 
Barb. 508 ; Hobok n, ete., Co. v. Mayor, 36 N. J. Law 540; 
Dummer v. Selectmen of Jerse y City, 20 N. J. Law 109 ; Por- 
ter v. Railroad C., 33 Mo. 157; Di 8s Moines v. ITall, 24 Ta. 
234; feid v. Board of Education, 73 Mo. 295. The descrip- 
tion of the land in the petition is bad, as it was not de- 
scribed by lots and blocks, being in the city of Joplin. 
Henry v. Mitchell, 32 Mo. 512, 519; Evans v. Ashley, 8 Mo. 
178; Hannibal v. Draper, 15 Mo. 634; Ragan v. McCoy, 29 
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Mo. 359. A railroad duly incorporated under the laws of 
an adjoining state, can construct a road in and through this 
State, and may exercise all the powers and privileges con- 
ferred by the general laws of this State upon a railroad in- 
corporated here. R. 8. 1879, § 790; Laws 1870, p. 20, § 2. 
A de facto railroad company may exercise the right of 
eminent domain, and its power to do so cannot be questioned 
in a collateral proceeding of this character. It can only be 
done by a direct proceeding by the State for that purpose. 
Reisner v. Strong, 24 Kas. 410; Brookville, etc., v. McCarty, 
8 Ind. 392 ; Dequindore U. Williams, 31 Ind. 444 ; Evansville 
R. R. Co. v. Evansville, 15 Ind. 895; McAuley v. Railroad 
Co., 83 Ill. 348. The State must proceed by direct judi- 
cial proceeding to forfeit a charter. Trustees, efc., v. Beers, 
2 Black 448; State v. Adams, 44 Mo. 570; 35 Mo. 190; 22 
Wend. 653; Parker's Appeal, 64 Pa. St. 137; Supervisors v 
Garrell, 20 Gratt. 484; Cotton v. Boom Co., 22 Minn. 372 
The question of forfeiture cannot be raised in a proceeding 
to condemn. Oregon, etc., R. R. Co. v. Bailey, 3 Ore. 164; 
West v. Ins. Co., 31 Ark. 476; 23 Wend. 254; 5 Duer 677; 
1 Abb. (U. 8.) 9; Bruffet v. Railroad Co., 25 Il. 310; State 
ex rel. Pittman v. Adams, 44 Mo. 570 ; Clere land, ete,, R. KR. 
Co. v. Beers, 65 Pa. St. 225. The railroad company might 
elect, within ten days after the return of the assessment, to 
abandon the proceedings, but it could not after that time. 
R. 8. 1865, p. 352, § 3; R. 8.1879, § 894; St. Louis, ete, R. 
R. Co. v. Karnes, 101 Il. 402. The railroad company hav- 
ing rightfully entered, cannot be ejected even if it after- 
ward forfeited its right, without first being notified to quit. 
C., B.§ Q. R. R. Co. v. Knox College, 34 Ik. 195; Jackson 
v. Wheeler, 6 John. 272; Kas. Pac. R’y Co. v. Mihlman, 17 
Kas. 224. The plaintiff did not, by any legal means or 
otherwise, resist the right of the Kansas City, Joplin & Lit- 
tle Rock Railroad Company to construct its road on its 
lands. He permitted the defendant’s lessors to transfer the 
possession of the road to defendant company, and suffered 
defendant to take quiet and peaceful possession, apd operate 
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the road for more than two years afterward without objec- 
tion, and he thereby waived his right to maintain an action 
of ejectment. Provolt v. Railroad Co., 57 Mo. 256; Hub- 
bard v. Railroad Co., 63 Mo. 68; Kanaga v. Railroad Co., 76 
Mo. 207. The order dismissing the condemnation proceed- 
ings is void, and the case is yet pending and undisposed of. 
Proceedings to condemn right of way for a railroad, are 
purely statutory. The statute is the only guide of the judge 
orcourt. The power granted to the court in condemnation 
proceedings, confers special and limited jurisdiction, and 
the record of the proceedings must show all the facts which 
give jurisdiction to make the order, otherwise the judg- 
ment will be void. R. 8. 1865, pp. 252, 253, $§ 2, 3,4; State 
v. Woodson, 41 Mo. 227; Stebed v. Stock, 31 Mo. 456 ; McCoy 
Uv. Zane, Od Mo. 11 ; Railroad Co. v. Cam pbe ll, 62 Mo. 585 ; 
Wood v. Boots, 60 Mo. 546; Ells v. Railroad Co., 51 Mo. 
200; People v. Brooklyn, 1 Wend. 318; Crowner v. Railroad 
Co., 9 Ilow. Pr. 457; Neal v. Railroad Co., 31 Pa. St. 19; 

ollard v. Moore, 51 N. IL. 188; Jones v. Oxford Co., 45 
Me. 419; Lafayette v. Shultz,44 Ind. 97; LZupert v. Ander- 
son, 35 la. 578; Strafford v. Mayor, etc., 1 John. 541; Ln re 
the Mayor, ete., 20 John. 269. 


M. L. Grray pro Se, 


Action of ejectment was the proper remedy on the 
facts of this case. Anderson v. St. Louis, 47 Mo. 485; 
Walk r Railroad C., 57 Mo. 273; Armstrong U. St. Louis, 
69 Me. 309: Ellis v. Railroad Co., 51 Mo. 200 ; Carpenter 
v. Railroad Co., 24 N. Y. 655; Wager v. Railroad Co., 25 
N. Y. 526; Lozier v. Railroad Co., 42 Barb. 465. No ae- 
quiescence or act of respondent is shown, that brings this 
case Within the principle of Provolt v. Railroad Co., 57 Mo. 
256; Baker v. Railroad Co., 57 Mo. 265, or Kanaga v. Rail- 
road Co., 76 Mo. 207. The description of the land sued 
for is sufficient. Adams on Eject., side p. 23, et seq. ; Tyler 
on Kject., 393 to 396. The condemnation proceedings were 
9—81 
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properly excluded. 1 R. 8S. 1879, § 892; Gen. St. 1865, p. 
351, § 11; 2 Dillon on Munic. Corp., § 482; Lamb v. Lane, 
4 Ohio St. 167; Wells v. Co. Road, 7 Ohio St. 16; Stewart 
v. Baltimore, 7 Md. 351; State v. Grave, 19 Md. 351. There 
was no error in instructions given for respondent. No 
error in refusing appellant’s instructions refused. Adams 
on Eject., side p. 391; Goodtitle v. Toombs, 3 Wils. 118, 121; 
Jones v. Manly, 58 Mo. 559, 563; 1 R.S. 1879, § 3557; New- 
ton v. Miller, 49 Mo. 298; Bolinger v. Carter, decided at Oct. 
term 1883, not reported, and other cases cited in argument; 
Thurston v. St. Joseph, 40 Mo. 512; Hannibal Bridge Co. v. 
Schaubacker, 57 Mo. 582; Adams on Eject., side p. 21, and 
note 1; Cooper v. Smith, 9 Serg. & Rawle, 26; Jackson v. 
Hathaway, 15 J. R. 447, 453 side p.; Whitebeck v. Cook, 15 
J. R. 491; Peck v. Smith, 1 Conn. 129; Stackpole v. Healy, 
16 Mass. 33; Bolling v. Mayor, 3 Rand. 572 ; Lozier v. N. 
Y. Cent. R. R. Co., 42 Barb. 465; Wager v. Troy Union R. 
R. Co., 25 N. Y. 526; Carpenter v. Oswego R. R. Co., 24 N. 
Y. 655; Mahon v. N. Y. Cent. R. R. Co., 24 N. Y. 658. As 
to remittitur—Johnson v. Robertson, 1 Mo. 615; McAllister 
v. Mullanphy, 3 Mo. 38; Johnston v. Morrow, 60 Mo. 339; 
Phillips v. Evans, 64 Mo. 22; Miller v. Hardin, 64 Mo. 545, 
547; Clark v. Bullock, 65 Mo. 539 ; ITiggs v. Hunt, 75 Mo. 
106, 107; Sharp v. Johnston, 76 Mo. 660, 674. Motion in 
arrest properly overruled. 1 R. 8.1879, § 3707. 


Ewine, C.—This was an action in ejectment, com- 
menced in August, 1880, to recover of defendant a part of 
the east half of the southwest quarter of section 3, town- 
ship 27, range 33. The petition is in the ordinary form 
and the answer a general denial. 

Plaintiff read in evidence against defendant’s objec- 
tions, a patent from the United States, and then evidence 
tending to show the damage sustained, and that defendant 

yas in possession ; and one witness testified, that he, as the 
agent of the plaintiff, appeared before the commissioners 
who were appointed to appraise the damages for the right 
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of way, and read decisions of the Supreme Court as to the 
measure of damages, and argued before the board, that the 
damages awarded were not sufficient ; and, that he objected 
to the road going on. Defendant then offered evidence as 
to the amount of damage sustained, and then offered the 
record of the proceedings for the appointment of commis- 
sioners, and condemnation of the right of way in the case 
of the Kansas City, Joplin & Little Rock Railway, against 
M.L. Gray and others, which latter company built the road, 
and which was afterward sold to the defendant. The 
record was objected to by the plaintiff, and the objections 
sustained and the record excluded. This record showed 
that a petition was filed, Gray notified, commissioners ap- 
pointed, who assessed the damages at $245, which were 
paid over to the clerk of the circuit court. Respondent 
filed his answer to the petition for condemnation, withdrew 
it and filed a demurrer, also filed his objections to the re- 
port of the commissioners, upon the ground that the dam- 
ages were insufficient. It also showed, that the demurrer 
was sustained, and petition amended in some particular; 
and in March, 1880, long afterwards, the court, on motion 
of the Kansas City, Joplin & Little Rock Railway, dismissed 
as to Gray. The defendant asked, and the court refused 
the following instruction: 

2. The court instructs the jury, that if they believe 
from the evidence, that plaintiff’s land oceupied by the de- 
fendant, is a part of a long line of railroad, operated by the 
defendant from Girard, in Kansas, via Joplin, Mo., to St. 
Louis, and that said portion of said railroad was constructed 
over plaintift’s land with the knowledge of plaintiff or his 
agents at the time, and that plaintiff did not object to the 
construction of said railroad, but only as to amount of or 
measure of damages to be paid him for the right of way, 

! and that this suit was not brought, or any objection made 
by plaintiff to the construction of said road, until long after 
the same was completed and in operation, then the plaintiff 
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is estopped from recovering in this case, and they will find 
the issues for the defendant. 

I. This condemnation proceeding was commenced under 
sections 1, 2 and 3, General Statutes, 1865, p. 352, which 
provided, that railroad corporations might file-their petition 
before the circuit court or judge in vacation, setting out the 
requisite things, and the judge should appoint commission- 
ers who should proceed to assess damages and report, and, 
that the clerk should record the report; that “thereupon 
such company shall pay to the said clerk, the amount thus 
assessed, for the party in whose favor such damages have 
been assessed; and on making such payment, it shall be 
lawful for such company to hold the interest in said land 
so appropriated, for the uses aforesaid; and upon failure to 
pay the assessment aforesaid, the court may, upon motion 
and notice by the party entitled to such damages, enforce 
the payment of the same by execution, unless the said com- 
pany shall, within ten days from the return of such assess- 
ment, elect to abandon the proposed appropriation of any 
parcel of land, by an instrument in writing to that effect, to 
be filed with the clerk of said court, and entered on the 
minutes of said court, and as to so much as is thus aban- 
doned, the assessment of damages shal! be void.” 

In the case of Provolt v.C., R. I. & P. R. R. Co., 57 Mo. 
256, it appears that in 1870 and 1871, the Chicago & South- 
western Railroad Company constructed its road-bed over 
plaintiff's land; in February, 1871, it commenced proceed- 
ings under the statute to condemn the right of way; that 
commissioners were appointed and assessed damages at $75, 
which was paid to the clerk. That exceptions to the report 
were filed by plaintiff and new commissioners appointed , 
that, in the meantime, the company entered upon the land, 
and proceeded to construct its road, and then leased its whole 
line to defendant, who, thereafter, held possession and con- 
tinued to operate it; that the new commissioners assessed 
the damages at $175, and the court made an order that, 
ypon the payment of the judgment, the right of way over 
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the land should vest in the company; and that this sum was 
never paid by the company. Thereupon, plaintiff brought 
ejectment and recovered judgment. The court says: “It 
is very clear from the record, that the plaintiff was cogni- 
zant of all the facts, and knew every step taken by the com- 
pany in regard to the location, construction and operation of 
the road over his property. He made no objections what- 
ever, to anything that was done in that respect, only ob- 
jecting to the report of the commissioners on account of 
the inadequacy of the assessment. He pursued the statu- 
tory course by having new commissioners appointed and 
his damages raised, but there his interference ceased.” 
And then hold that under such circumstances ejectment 
will not lie. 

In McAuley v. Western Vermont R’y Co., 33 Vt. 311, it 
is said: “It being admitted, as it seems to be, that the 
plaintiff had full knowledge of the proceedings of the 
company to locate and construct their road upon his land, 
before and during all the time of the construction, and that 
he did not interfere in any way, to prevent the occupation 
of the land for the purposes of the road, otherwise than by 
forbidding the hands working on the road until his damages 
were paid, and that on only a single occasion, it becomes an 
important inquiry, whether he can maintain ejectment for 
the land, by reason of the non-payment of his damages.” 

The St. 1, A. & 7. HI. R. R.Co. v. Karnes, 101 Il. 402, 
Was a suit in ejectment to recover lands occupied by the 
road as right of way. The defendant railroad offered in 
evidence condemnation proceedings under the statute which 
showed a trial by jury, verdict and judgment for plaintiff, 
a certain sum; an appeal by plaintiff to the Supreme Court, 
a reversal of the judgment, and a payment by the road of 
the amount found by the jury. There was no further pro- 
ceedings in the lower court, after reversal, by either party. 
The court held that the rejection of the record of the condem- 
nation proceedings was erroneous. In the case at bar, the 
evidence clearly shows, that Gray appeared by agent before 
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the commissioners, and endeavored to increase the amount 
of their finding. He appeared in court, by attorney, and 
objected to the award because it was insufficient in amount, 
but made no objection to the construction of the road, and 
took no legal steps to prevent its construction. Ilis agent 
testified, that the condemnation proceeding was a short 
time before the road was built. “It was staked off and 
located, and soon after was graded. I objected to the road 
going on.” This is all. Nothing shown by which it may 
be inferred, how or where, or to whom this objection was 
made. It may have been made to some one in no wise 
connected with the company, or after the road was graded 
and ready for the rails. It is not stated whether this ob- 
jection was because the commissioners had not awarded 
sufficient damages, or whether it was because the plaintiff 
had not received the money for the award. This objection 
evidently amounted to nothing. McAuley v. Western Ver- 
mont Railway, supra, it was said the plaintiff“ did not inter- 
fere in any way to prevent the occupation of the land for 
the purposes of the road, otherwise than by forbidding the 
hands working on the road until his damages were paid, 
and that, on only a single occasion.” This, held to be no 
such objection as would authorize the plaintiff to maintain 
ejectment. In this case the witness said: “I objected to 
the road going on.” More than that, this same witness 
testified: “I only appeared specially for Mr. Gray as to 
the measure of damages ; he sent me some law books to 
read to the commissioners.” “If from negotiation in regard 
to the price of the land, or for any other reason, there be 
just ground of inference that the works have been con- 
structed with the express or implied assent of the land 
owner, it would seem wholly at variance with the expecta- 
tion of the parties, and the reason of the case, that the land 
owner should retain the right to enter upon the land, or to 
maintain ejectment. There are other effective and sufficient 
remedies. A court of equity would unquestionably inter- 
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The only question we are called upon to decide is, whether, 
under all the facts and circumstances of this case, ejectment 
will lie, and we think it will not.” Provolt v. C., R. I. } P. 
R. R. Co., supra; Kanaga v. St. L., DL. & W. Ry Co., 76 
Mo. 207. 

Il. Proceedings to condemn right of way for a railroad, 
are purely statutory. The powers possessed by the judge 
at Chambers, or the circuit court in appointing commis- 
sioners, reviewing and setting aside the report and appoint- 
ing new commissioners, are derived wholly from the statute, 
and in exercising those powers the judge, or court acts under 
limited and circumscribed authority, and possesses no powers 
but such as are expressly given by the statute, and these pow- 
ers must be exercised at the time, and in the manner pro- 
vided by the act of the legislature. The statute is the only 
guide of the judge or court, and the judge or court must 
proceed by the rules and in the manner it prescribes. K. 
C., St. J. xv C. B: BR. R. Co. v. Campbell, 62 Mo. 585; Woods 
v. Boots, 60 Mo. 546; State v. Woodson, 41 Mo. 227. Here 
the commissioners had been appointed and had made their 
report. The amount of the award had beeen paid to the 
clerk, as provided by the statute, for the owner of the land, 
and when that was done, the statute provides “it shall be 
lawful for such company to hold the interest in said land so 
appropriated, for the uses aforesaid.” Gen. St. 1865, § 3, p. 
352. Here are mutual rights created, which cannot be 
divested, except by consent of both parties, unless the com- 
pany, before the money is paid to the clerk, and within ten 
days after the return of such assessment, shall elect to 
abandon the proposed appropriation of the land. The 
statute prescribes how the company may avoid this finding, 
before the money shall have been paid to the clerk. If 
“the company shall, within ten days from the return of 
such assessment, elect to abandon the proposed appropria- 
tion of the land by an instrument in writing to that effect, 
to be filed with the clerk, ete.” This must be done in the 
manner, and within the time prescribed by statute. In this 
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case, some year or more after the payment of the money to 
the clerk, and the possession of the land by the company, 
and the construction and operation of the road, the Kansas 
City, Joplin & Little Rock Railway Company, long after its 
sale and transfer to the defendant, by motion, dismissed the 
proceeding as to Gray. The evidence shows that in May 
or June, 1879, the defendant bought the K. C., J. & L. R. 
Railway, and in March, 1880, it dismissed as to Gray. This 
could not be done. It interfered with vested rights. It 
was not authorized by the statute, under which alone the 
court could act. 20 Johns. 269. In Crowner vr. Watertown 
& Rome R. R. Co., 9 Mow. Pr. 457, it is held ** where a rail- 
road company, upon the award of the commissioners, has 
recorded the order and deposited the money as required, * 
* the title of the premises became vested in the rail- 
road company immediately.” See, also, People v. Prest. § 
Trustee sof Brooklyn, 1 Wend. 318; Pollard v. Moore, 51 N. ’ 
II. 188; Jones v. Oxford Co., 45 Me. 419; City of Lafayette : 
v. Shultz, 44 Ind. 97. 
III. It is insisted by the respondent, that the Kansas 
City, Joplin & Little Rock Railroad Company was organ- 
ized under the laws of the state of Arkansas, and, there- 
fore, had no right under the laws of this State, to condemn 
arightof way. Section 790, Revised Statutes, 1879, passed 
by the legislature in 1870 (Laws 1870, p. 90 sec. 2) provides, 
amongst other things, as follows: “Or any railroad com- 
pany, duly incorporated, and existing under the laws of an 
adjoining state of the United States, may extend, construct, 
maintain and operate its railroad into and through this 
State, and for that purpose, shall possess and exercise all 
the rights, powers and privileges conferred by the general 
laws of this State, upon railroad corporations organized 
thereunder, and shall be subject to all the duties, liabilities 
and provisions of the laws of this State, concerning railroad | 
corporations as fully as if incorporated in this State.” This | 
statute provides the power by which this Arkansas railroad 
company might obtain the right of way by condemnation, 
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which it seems was undertaken by the proceedings offered 
in evidence. This disposes of all the material questions in 
the case, and we are of opinion, that under all cireumstan- 
ees, ejectment cannot be maintained. The judgment is, 
therefore, reversed. <All concur. 





Houmes ef al. v. Tue Boarp or Trapve or Kansas Crry, Ap- 
pellant. 


1. Corporation: contract or service. No formal resolution of the 
board of directors of a corporation is prerequisite to the employ- 
ment of counsel, and a contract for legal service may be made by 
the tacit or implied consent of the board of directors. A director, 
with the knowledge of the board, and independently of his duties 
as director, may act as the agent of the corporation, and it will be 
bound by his acts. 





2. : AGENT: RATIFICATION. Where a person is em- 
ploye "Y for a corporation, by one assuming to act in its behalf, and 
renders service according to agreement, with the knowledge of its 
officers and without notice that the contract is not recognized, 
as valid and binding, such corporation will be held to have sanc- 
tioned and ratified the contract, and be compelled to pay for the 
service. 

3. Contract: aGent: Notice. Where it is sought to hold a party 
liable for services which were not performed by previous request, 
and which might properly have been provided and paid for by an- 
other, it ought to be made to appear that he permitted the services 
to be rendered without objection, knowing that they were procured 
to be rendered by one acting as his agent, or having good reason to 
believe that the person rendering them relied upon him for com- 
pensation. 


Appeal Sroim Juckson Spe cial Law and Equity Court.—Hon. 
R. E. CowaANn, Judge. 


REVERSED. 
Gage, Ladd & Small for appellant. 


There Was no acceptance or use of respondents’ work, 
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within any reasonable import of those words. Respond- 
ents were not acting in the interest of the board of trade. 
They were acting for Mr. Alexander. But even if the 
acceptance and use, mentioned in the first declaration, con- 
stitute one element of ratification, its indispensable accom- 
paniment, full knowledge of all the material facts, is wholly 
wanting. Ratification may be by words spoken or written, 
or an act done by the party sought to be charged, but in 
either case the party must have full knowledge of all the 
material facts. Cravens v. Gillilan, 63 Mo. 28; Middleton 
v. Railroad Co., 62 Mo. 581 ; Watson v. Bigelow, 47 Mo. 413; 
Owings v. Hull, 9 Peters 629 ; Rislei v. Railroad Co., 1 Hun 
207. The eases in which it is held that if the principal 
ratifies and enjoys the benefit of a part of the contract, he 
cannot repudiate the rest, refer to an intentional ratification 
with knowledge of all that has been done. Baldwin v. 
Burrows, 47 N. Y.215; Smith v. Tracy, 39 N. Y.79; Nixon 
v. Palmer, 4 Seid. 401; Seymour v. Wyckoff, 6 Seld. 224. 


Tichenor & Warner for respondent. 


A contract may be made by the tacit or implied con- 
sent of the board of directors. R. 8. 1879, § 731; Chou- 
teau v. Allen, 70 Mo. 325; Bank v. Dandridge, 12 Wheat. 
83; Dunn v. Rector, ete., 14 John. 118; College v. Township, 
13 Ia. 561; Story on Agency, §$ 52,53. One may bea 
director, and yet independeutly of his duties as such, act 
as the agent of the corporation ; if he does so with knowl- 
edge of the board, it is bound by his acts in the course of 
the business conducted by him. Goodwin v. Union S. Co., 
84 N. 11.378; Hoyt v. Thompson, 19 N. Y. 215; Hayward 
v. The Pilgrim, 21 Pick. 277; Fister v. LaRue, 15 Barb. 324; 
Emmett v. Reed, 4 Seld. 312; Scott v. Railroad Co., 86 N. 
Y. 200; Abbott v. Herman, 7 Greenl. 119; Beidman v. Good- 
ell, 56 Ia. 592; Angell & Ames on Corp., § 284. In order 
to bind the corporation no formal vote or resolution of the 
corporation need be shown. Bank v. Fricke, 75 Mo. 184. 
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A part of the transaction of the one acting as agent, cannot 
be adopted and the rest repudiated. The act must be taken 
cum onere. Hovil v. Park, 7 East 164; Ferguson v. Carring- 
ton, 9 B. & C. 59; Story on Agency, § 250. A treasurer of 
a railroad may employ an attorney for his company. Tur- 
ner v. Railroad Co., 51 Mo. 505; Western Bank v. Gilstrap, 
45 Mo. 421; Story on Agency, § 253. 





Hoven, C. J.—This is a suit for fees for professional 
services, alleged to have been rendered by the plaintiffs, as 
attorneys at law, for the defendant. 

It appears from the record that the defendant, being 
engaged in the erection of a building for its use, found it 
necessary to effect a loan of $25,000. Ata meeting of the 
board of directors of the defendant, the treasurer, who had 
been instructed to open negotiations for said loan, reported 
that it could be obtained from a bank in Massachusetts. 
Thereupon, A. L. Mason, one of said board, stated that 
“he would like to take the loan of $20,000 or $25,000 with- 
out any commission, no expense to the board.” It after- 
ward appeared that Mason was acting for one Ross Alex- 
ander, a relative, who lived in Illinois. Mr. Karnes was 
the regular attorney of the defendant. The proffered loan 
having been accepted, Mason went to the plaintiffs, who 
were his attorneys, and said to them that he was proposing 
on behalf of Mr. Alexander, to loan to the defendant $25,000 
on bonds and mortgage, and wished plaintiffs to examine 
as to the authority of the defendant to borrow money, and 
to see that the security was put in such shape as to be valid. 
He then told them he did not wish from them a certificate 
as to the title of the defendant to the property, as he under- 
stood Karnes & Ess had examined it and found it good, but 
requested them to inquire of Karnes & Ess if they had 
passed upon the title. He told the plaintiffs to send their 
bill to the board of trade. Te also stated that if the board 
did not pay the bill he would. The plaintiffs were of opin- 
ion that, in order to make the security valid, it must be 
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authorized by the stockholders at a meeting to be held 
upon sixty days’ notice. After consultation and discussion 
with Mr. Karnes, appellant’s attorney, and some of its 
directors, it was finally agreed that the notice should be 
given and the meeting held. The notice for the meeting 
was prepared by one of the plaintiffs, and he urged upon 
the members of the board the necessity of having a major- 
ity of the stockholders present at the meeting. 

The testimony leaves it in doubt whether the plaintiffs, 
or Mr. Karnes, prepared the resolution to be adopted by the 
stockholders. Mr. Holmes and Mr. Karnes both attended 
the meeting and explained the resolution to the stockhold- 
ers, and it was adopted. Thereafter the secretary of the 
board directed Mr. Karnes to prepare the form of the 
bonds, but Mr. Karnes suggested that, as they had to pass 
the inspection of Mr. Dean, one of the plaintiffs, “he had 
better draw the form to suit himself, and then there would 
be no question of their satisfying him.” Mr. Dean did 
prepare the form. The deed of trust was also drawn by 
the plaintiffs. Plaintiffs had the bonds lithographed, as 
directed by Mason, and had the notice for the stockholders’ 
meeting published, and the defendant paid the lithograph- 


ers and printers bills. After the bonds were issued and the’ 


mortgage was executed and the money obtained, the plaint- 
iffs sent their bill to the defendant. The board of directors 
refused to pay it, and the secretary so advised the plaintiffs 
by letter. This letter was sent by the plaintiffs to Mr. Ma- 
son. Mr. Dean also spoke to Mr. Karnes about it. The 
situation was embarrassing to the latter, and he spoke to 
several members of the board, requesting them to avoid 
difficulty if possible. 

At a second meeting of defendant’s board of directors, 
Mr. Mason was present and made a personal appeal regard- 
ing the matter; and upon that the board directed the sec- 
retary to offer the plaintiffs $50 as a compromise, which 
he did, but which was declined. At this meeting any 
liability on the part of defendant was denied. Karnes testi- 
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fied that he supposed he represented the defendants in the 
transaction, and charged for it accordingly; and that he 
supposed the plaintiffs represented the lender of the money. 
Nofsinger, the president, Holden, the treasurer, and Miller, 
the secretary of appellant, all testified that the presentation 
of a bill by the plaintiffs was a surprise; they supposed 
they were represented by Mr. Karnes, and that the plaintiffs 





were caring for an adverse interest. 

There was some testimony as to the custom in regard 
to the payment of expenses attending loans, but it was con- 
flicting and unimportant. The cause was tried by the 
court, without the aid of a jury. The following declara- 
tions of law were given, at the request of the plaintiffs : 

1. The court sitting as a jury, declares the law to be, 
that, although the defendant may never have authorized 
their director, Mason, to employ the plaintiffs, yet, if he did 
employ them, and, under his direction, they performed 
work which was afterward accepted and used by defendant, 
that such action by it, amounted to a ratification of such 
employment by said Mason, and for which defendant must 
pay a reasonable compensation. 

2. The court declares the law to be, that if defendant 
employed plaintifts to perform the services sued for, or if 
they were employed by a director of defendant, who had no 
authority to so employ, yet if his acts were afterwards ratis 
fied by defendant, then plaintiffs must recover. 

At the instance of the defendant, the following were 
given: 

2. The circumstance that A. L. Mason was a mem- 
ber of defendant’s board of directors did not authorize him 
to make a contract with plaintiff, which should bind the 
defendant. 

4. The fact that the defendant’s managing officers 
knew that the plaintiffs were performing services in relation 
to the loan made by the defendant, and that they conferred 
with them in regard to the matter, does not render the de- 
fendant liable to pay for such services, unless such manag- 
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ing officers knew at the time such services were being ren- 
dered, that plaintiffs expected the defendant to pay for the 
same, or that Mason had agreed that it should. 

5. Unless the court believes from the evidence, that 
at the time the loan in question was negotiated, a custom 
existed in Kansas City for the borrower of money to pay 
all the expenses of the negotiation, including compensation 
for all legal advice and services which might be deemed 
necessary by the lender, and that such custom was uniform, 
and not varying, general and known to the parties—then 
the defendant cannot be supposed to have negotiated the 
loan with reference to any custom in regard to the pay- 
ment of the lender’s attorney’s fees. 

Judgment was rendered for the plaintiffs for $150. 

The principles of law asserted in the brief of counsel 
for the plaintiffs, are undoubtedly correct. No formal reso- 
lution of the board of directors was prerequisite to the 
employment of counsel. A contract for legal service may 
be made by the tacit or implied consent of the board of 
directors; and in many instances, contracts for legal servi- 
ces have been upheld when made by the managing officers 
of a corporation, without any previous authority from the 
board of directors. Western Bank v. Gilstrap, 45 Mo. 419; 
Southgate v. A. & P. R. R. Co., 61 Mo. 89; Turner v. R. R. 
Co., 51 Mo. 505; American Ins. Co. v. Oakley, 9 Paige 496; 
Thompson v. School Dist., 71 Mo. 495. 

It is, also, true that a director may, with the knowledge 
o. the board, and independently of his duties as director, 
act as the agent of the corporation, and it will be bound by 
his acts, in the course of the business conducted by him. 
Goodwin v. Union S. Co., 34 N. IL. 378. 

And it must likewise be conceded, as argued by plaint- 
iffs’ counsel, and decided in Fister v. LaRue, 15 Barb. 324, 
that, “ Where a person is employed for a corporation by 
one assuming to act in its behalf, and goes on and renders the 
services according to the agreement, with the knowledge of 
its officers, and without notice that the contract is not recog- 
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nized, vide copy and report, as valid and binding, such cor- 
poration will be held to have sanctioned and ratified the con- 
tract, and be compelled to pay for the services according to 
the agreement. Ilaving availed itself of the services and 
received the benefits, it is bound in conscience to pay, and 
will not be heard to say the original agreement was not 
made by a person legally authorized to contract.” 

In such case the corporation becomes liable on the 
ground of ratification. It is to be observed, however, that 
the decision in the case last cited, proceeds upon the as- 
sumption that the officers of the corporation permitted the 
person employed to render the services charged for, with 
knowledge of the fact that such person had been employed 
for the corporation. This principle was correctly and 
properly announced in the fourth declaration of law given 
for the defendant, but was strangely ignored in the first 
declaration of law given for the plaintiffs. This latter 
declaration asserts the proposition, that the acceptance and 
use by the defendant of the work performed by the plaint- 
iffs, will alone suffice to render the defendant liable to the 
plaintiffs for the value thereof. Under this declaration of 
law the defendant would be held liable, although it never 
authorized the employment of the plaintiffs, and had no 
knowledge that Mason had assumed to employ them on its 
behalf, and the finding of the court may have been based 
upon this declaration of iaw. 

This case is unlike that of Scott v. Railroad Co., 86 N. 
Y. 200, cited by plaintifts’ counsel. There it was held that 
where a railroad corporation received railroad iron, bought 
upon its credit and for its use by one of its oflicers, with- 
out authority, and used it in laying the track of the com- 
pany, such use amounted to an adoption and ratification 
of the act of the officer; and the directors using the mate- 
rial, so purchased, were bound to inquire, and were pre- 
sumed to know, whether it was paid for or not. But while 
the court held that in that case it was not necessary that 
the company should know the terms of the contract, yet it 
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is fairly deducible from the opinion that it was essential 
that it should appear that the company knew, or had reason 
to believe, that the iron was purchased on its credit. The 





principle here announced could very properly have been 
applied to the lithographing and printing of the bonds and 
the publication of the notice, if the defendant had accepted 
the benefit of that work and refused to pay for it. In the 
absence of a contract to the contrary, the defendant was, 
of course, bound to furnish its own bonds, and to pay for 
notices of its own meetings. But the devising of the form 
of bonds, and the preparation of the trust deed, and an 
examination into the authority of the defendant to make 
and secure a loan, stand, we think, upon a different footing. 
These are matters which were as much for the benefit of 
the party loaning the money, as for the party borrowing, 
and could, with propriety, have been provided and paid for 
by either; and when a party is sought to be held liable for 
such services, which have not been rendered upon previous 
request, as is the case here, it certainly ought to be made 
to appear that the party to be charged permitted the party 
rendering the services to go on, without objection, knowing 
that such party had been employed by one assuming to act 
as its agent, or having good reason to believe that such 
party relied upon it for compensation therefor. It is unneec- 
essary for us to determine, as the case now stands, whether 
there is any testimony which will fairly warrant an infer- 
ence that the defendant had such knowledge, or reasonable 
ground of belief. 

The law not having been correctly declared, we reverse 
the judgment and remand the cause. All the judes con- 
eur. 
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Dower, when Barred. Under Revised Statutes 1879, section 2204, a 
wife’s dower in her husband’s estate is not forfeited, unless she 
leaves him of her own free-will, and afterward lives in adultery. 


Appeal from Cass Circuit Oourt.—Ilon. Noau M. Gtvan, 
Judge. 


AFFIRMED. 
Wooldridge & Daniel for appellants. 


The court erred in refusing the declarations of law 
asked by the defendants. Tle marriage of Eliza Childress 
to Payne was illegal and void, and rendered her liable to 
prosecution for bigamy. R.S8., §§ 1533, 1534. The mar- 
riage of plaintifts being. void, their living and cohabiting 
with each other was adulterous. R.S., § 2204. Adultery 
is the main oftense which causes the forfeiture of dower. 
Me Allister v. Novenger, 54 Mo. 251; Lust v. Lusk, 28 Mo. 
91; Bostock v. Smith, 34 Beav. 57; Wood vard v. Dowse, 10 
C. B. (N. 8.) 722. The fact that at the time of her mar- 
riage to her co-plaintiff, she mey have believed her husband 
to be deal, does not legalize or validate this marriage, or 
take away its criminality. State v. Whitcomb, 52 Iowa 835, 
(85 Am. Rep. 258); State v. Welch, 73 Mo. 284; 1 Wharton 
Crim. Law, (6 K l.) S 297 ; Beckham v. Nacke, 56 Mo. 546; 
Cobh: Wy v. Burks, 11 Neb. 157; Redmond v. State, 35 Ark. 58; 
State v. Griffith, 67 Mo. 287; Comm. v. Mash, 7 Mete. 472; R. 
v. Gibbons, 12 Cox's Crim. Cases 337; Comm. v. Thompson, 6 
Allen 591; For v. State, 3 Tex. Ct. App. 329; Comm. v. 
Boynton, 2 Allen 160; Dudley v. Sauthine, 49 Towa 659, (31 
Am. Rep. 165) ; Halsted v. State, 12 Vroom (N. J.) 552, (32 
Am. Kep. 247); State v. Bullinger, 54 Mo. 142; Ferrill v, 
Page, 30 Am. Rep 617, note. 
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C. W. Sloan for respondents. 


The court did not err in its judgment and rulings. 
Childress went away from home, and his wife believed him 
to be dead, and her marriage to Payne was in good faith 
and without knowledge that Childress was then alive. 
There can be no pretense that she was intentionally guilty 
of the crime of adultery, within the meaning of Revised 
Statutes, section 2204, s0 as to bar dower. This case is 
unlike McAllister v. Novenger, 54 Mo. 251. There the wife 
voluntarily abandoned the husband. In this case the hus- 
band abandoned the wife. Under the statute, in order to 
bar dower, in addition to adultery, the wife must “ volun- 
tarily leave her husband and go away and continue with an 
adulterer.” A wife will not forfeit her dower by living 
with a man to whom she had been married, under a mis- 
taken belief that her first husband is dead, if she had good 
cause to believe him dead. 1 Washburn Real Prop., (2 Ed.) 
196; 4 Kent, pp. 52, 53, and notes; 2 Crabb Real Prop., 
173; 1 Cruise Dig., 175,176. She must have eloped from 
her husband, as well as committed adultery. Coggswell v. 
Tibbetts, 3 N. If. 41; 2d Inst. 435; Bell v. Nealy, 1 Bailey 
(S. C.) 312, (19 Am. Dee., and notes and authorities cited); 
Reel v. Elder, 62 Pa. St. 316; Shaffer v. Richardson, 27 Ind, 
122; Graham v. Law, U. C. C. P. 310; Heslop v. Heslop, 82 
Pa. St. 537; Pitts v. Pitts, 44 How. 64; Waulters v. Jordan, 
13 Tred. (N. C,) 361 Hawkins v. Brittel, 1 Uoust. (Del.) 224 ; 
Richeson v. Simmons, 47 Mo. 20. 


Ewrne, C.—This was a suit for dower, in which the 
plaintiff alleged she was married to Jas L. Childress in May, 
1851. That he died in 1879 seized of certain real estate, 
describing it, in which she had never relinquished her 
dower; that she and her co-plaintiff were lawfully married ; 
and that the defendants were in possession of the land, and 
prays that her dower may be assigned. 

Defendants answered, alleging that plaintiff is not 
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entitled to dower; that she is not lawfully married to her 
co-plaintift; that in 1862 Childress joined the Confederate 
army; that plaintiff, his wife, went away and lived in adultery 
with the plaintiff, William T. Payne, and continued to live 
with him; that their marriage was void, and that plaintiff 
is thereby barred of her dower. Plaintiffs, in their reply, 
admit that Jas. L.Childress joined the Confederate army, and 
aver that afterward, and prior to the marriage of plaintiffs, 
said plaintiff Eliza, was informed by relatives and others, 
supposed to be informed on the subject, that said James L. 
Childress was dead, and so believing he was dead she, in 1864, 
in good faith, was married to her co-plaintiff, William T. 
Payne, by a minister of the gospel; that they have since con- 
tinued to cohabit together as husband. and wife; that after 
said Childress joined the Confederate army in 1862, he never 
returned to, nor communicated with said Eliza in any way, 
and that she never saw him afterward; that said Childress 
left with her, when he joined the army aforesaid, several 
children, born of their marriage, whom she has since kept 
and supported, and that plaintiffs, since their marriage, had 
children born to them. A jury was waived, the case sub- 
mitted, and there was judgment for the plaintiff. 

The evidence very clearly tended to prove that Chil- 
dress left his wife in 1862; that she never heard from him 
again until after she married Payne; that one George Brad- 
bury, a brother-in-law of Childress, informed her that 
Childress had been killed, and detailed the circumstances; 
that he told Wm. T. Payne the same thing; that Eliza 
Payne represented herself to William T. Payne asa widow; 
that understanding Childress to be dead, from rumor, and 
from statements by his relatives, plaintiffs married in Janu- 
ary, 1864, and lived together as man and wife; that they 
kept, and took care of two of Childress’ children, born of 
the marriage between him and Eliza Payne; that in 1867 
they heard Childress was living in Texas; that at that time 
they had had three children since their marriage; that that 
was the first they heard that Childress was alive. It we3 
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admitted that said James L. Childress, the husband of 
plaintiff, Eliza Payne, returned to this State about the year 
1867, and that about the time of his return, said plaint- 
iff was informed of the fact of such return, and of the fact 
that afterward, and until his death in 1879, James L, 
Childress resided in the county of Moniteau, in this State. 
It is admitted, that after the return of said Childress to this 
State in 1867, said plaintiff and he never communicated 
with, or saw each other. It is also admitted, that in 
August, 1866, letters of administration were issued on the 
estate of Jas. L. Childress, and his land sold in 1867 to the 
witness, Bradbury. The court gave the following instrue- 
tion for the plaintiff: 

“ That if the court, sitting as a jury, believe that about 
the month of January, 1862, Jas. L. Childress, then the 
husband of plaintiff, went away from home and joined 
the Confederate States army, and that afterward, when said 
plaintiffs were married, they had good reason to believe 
from information before that day received, that said James 
L. Childress had died, or had been killed whilst so in said 
Confederate States army ; and that said plaintifts have, since 
their said marriage, lived and cohabited together as hus- 
band and wife, and had children born to them, and have 
cared for and supported a child or children born of the mar- 
riage of said James L. Childress, and said plaintift, Eliza; 
and that said James L. Childress, never after said marriage 
of plaintiffs, visited nor returned to said plaintift, Eliza, or 
in any manner sought to claim her as his wife, then the 
court will decree to plaintiff, Eliza Payne, dower in and to 
one third in value of the lands described in the petition of 
plaintiffs for and during her natural life, although the court 
may find from the evidence, that said plaintift, Eliza Payne, 
did, subsequent to her said marriage to her co-plaintiff, 
learn that said James L. Childress was still alive,” against 
the objection of the defendants, and refused counter propo- 
sitions of law for the defendants. 

I. The facts are well settled, and the whole case turns 
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upon the proper construction of section 2,204, Revised 
Statutes, 1879, which reads as follows: “If a wife volun- 
tarily leave her husband, and go away, and continue with 
an adulterer, or, after being ravished consent to the ravisher, 
she shall be forever barred from having her jointure or 
dower, unless her husband be voluntarily reconciled to her, 
aud suffier her to dwell with him.” That the second mar- 
riage was illegal and void there can be nodoubt. But this 
is not all of the inquiry. If adultery, no matter though 
plaintiff had the best reasons to believe, and did believe, 
that she was a widow when she went through the ceremony 
of marriage with Payne, was the sole thing required by the 
statute, then the defendants’ case would be made out; but 
are there not other elements which must be coupled with 
the adultery, necessary to bar the widow of her right to 
dower? The statute says: “If a wife voluntarily leave 
her husband, and go away and continue with an adulterer, 
ect., * 
her jointure or dower, unless her husband be voluntarily 
reconciled to her” ete. The evidence shows she continued 
with the adulterer, and that her husband was never volun- 
tarily reconciled to her. The only remaining question is, 
did she “voluntarily leave her husband and go away” ete. 
This section of the statute is taken from, and is quite simi- 
lar to what is known as the Statute of Westminster Second, 
15 Edward 1, Chap. 34, which provides that: “If a wife 
elope from her husband and continue with an adulturer, she 
shall be barred of her dower, unless her husband willingly 
and without coercion of the church, reconcile her, and suf- 
fer her to dwell with him.” This statute requires an ad- 
ditional element to adultery to bar the wife’s rights. There 
must also be voluntary separation, or elopement by her. 
And this would seem to be the universal construction of 
this statute. Co. Lit., 32,2 Inst., 435. In Reel v. Elder, 
62 Pa. St. 308, about two weeks after marriage Elder left 
clandestinely, without his wife’s knowledge, was absent 
many years and procured a divorce, which was afterward 
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she shall be forever barred from having 
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declared to be a nullity. During this time the wife com- 
mitted adultery. After his return they lived together sey- 
eral months. Again separated, the man living with an- 
other woman, the wife with another man. The court held 
the wife entitled to dower, saying: “There was not only 
no evidence that plaintiff had willingly left her husband, 
but the proof was direct, positive, and uncontradicted, 
that he had deserted her.” It was held in J/ethrington », 
Graham, 6 Bing. 31, that if a wife voluntarily leave her 
husband, or the parties separate by mutual consent, and the 
wife afterward lives in adultery, she is barred of her dower, 
In Woodward v. Dowse, 10 C. B. N.S. 722, it was held, that 
the wife forfeits her dower, if she lives in adultery, though 
she originally departed from her husband’s house in con- 
sequence of his cruelty. In Me Alister v. Novenger, 54 Mo. 
251, sometime after the marriage in Pennsylvania, the hus- 
band wished to start to Missouri to buy a farm, and wished 
plaintiff to accompany him. She declined on the ground 
that she might not be satisfied in Missouri. Some years 
after the husband left, the wife committed adultery, and 
afterward married another man, knowing her husband to 
be living, and where he was. Held that she was barred. 
All the cases I have been able to find, hold the true 
construction of similar statutes to be, that if a woman leave 
her husband with her own free will, and afterward live in 
adultery, her dower is forfeit. It is said in IL Crabb on 
Real Property, 173: “The wife’s leaving her husband, 
must have been her own voluntary act, to create a forfeiture 
of dower under the statute; therefore, when a woman was 
kept from her husband by the contrivance of his relatives, 
and induced tomarry another man under the assurance that 
her husband was dead, this was held not to be an elope- 
ment which barred her of her dower.” Cogswell v. Tibbetts, 
3 .N. Hf. 41. In this last cited case, it is held that, by the com- 
mon law, a woman did not torteit her dower by committing 
adultery, even when she eloped with the aduiterer, but that 
under the statute (Westminster) there could be no forfeit- 
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ure Without whatis denominated an elopement. 1 Wash. 
Real. Prop., 2:3; 4 Kent, (2 Ed.) top p. 55, note a. In 
Shajf r vd. R chardson, 27 Ind. 122, it is held: “Tn order to 
bar the widow’s interest in her deceased husband’s estate, 
two things must concur: First; She must have left her 
husband ; and secondly, have been living in adultery at the 
time of his death.” This case in its facts, is very similar 
to the one under consideration. The husband left the wife; 
long afterward she was informed, and believed him to be 
dead; she afterward married another man, and afterward 
learned that her first husband was alive, but continued to 
live with the man she had married. In Heslop v. Heslop, 
82 Pa. St. 537, and Walters v. Jordan, 13 Ired. 361, the same 
doctrine is announced. So in Bell v. NM aly, 19 Am. Dee. 
686. In this case there is no evidence that the wife volun- 
tarily left her husband, but on the contrary, that under the 
pretension of joining the Confederate army, he abandoned his 
wife; his relatives told her, as well as the man she married, 
that Childress was dead. In the language of Chief Jus- 
tice Tindall in LX thrington v. Graham, supra, “we hold the 
construction of the statute to be what the words still will 
warrant, that if a woman leaves her husband with herown 
free will, and afterward lives in adultery, the dower is for- 
feited.” 
The judgment below is affirmed. All concur. 
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1. Evidence: corrosoraTION AS TO IMMATERIAL Facts. Testimony 
offered for no other purpose than to corroborate a witness as to an 
immaterial fact, is properly excluded. 

2. Seduction: EVIDENCE OF PRIOR spEciIFIC acts. In a prosecution 
under Revised Statutes 1879, section 1259, for seducing, under prom- 
ise of marriage, ‘‘any unmarried female of good repute, under 


twent’-one vears of aze,”’ evidence of specific acts of lewdness with 
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others than defendant, prior to the alleged promise of marriage, is 
inadmissible. It isthe reputation and the age of the female, and 
not her previous conduct, that bring her within the protection of 
the statute. 





EVIDENCE OF SUBSEQUENT ACTS OF ILLICIT INTERCOURSE, Eyi-_ 

dence of acts of illicit intercourse on the part of the female, subse - 
quent to the alleged seduction, is inadmissible. Such acts, so far 
from furnishing any defense or mitigation of the seducer’s act, ag- 
gravate the offense. 
———: EVIDENCE OF ILLICIT INTERCOURSE WITH OTHERS THAN D&e 
FENDANT. Evidence that the female alleged to have been seduced, 
had not had illicit intercourse with any other person than defend- 
ant, is irrelevant and immaterial, and is nota matter upon which 
evidence could be introduced to contradict her, and the paternity 
of the child is immaterial. 





: PRIOR INTERCOURSE WITH DEFENDANT. Evidence tending to 
prove that the prosecuting witness and the defendant had sexual 
intercourse with each other prior to the date of the alleged promise 
of marriage, is admissible as conducing to show that the seduction 
was not accomplished under that promise. 

: PROMISE OF MARRIAGE: CORROBORATION. The statute, (R. S, 
1879, 2 1912,) only requires that the prosecuting witness be corr ob- 
orated as tothe promise of marriage. The jury may find the fact 
of seduction upon the uncorroborated testimony of the prosecuting 
witness, and corroboration as to the promise is satisfied by proof of 
circumstances which usually attend an engagement of marriage. 
———! PROMISE, WHEN MADE. It is not necessary that the promise 
of marriage should either be made or formally renewed at the time 
of the seduction. It is only required to prove that defendant, under 
promise of marriage, whether made at the time or previously, ac- 
complished the seduction, and that by reason of the engagement 
she consented to the illicit connection. 

: PRIOR ACTS: REFORMATION. Although the prosecuting wit- 
ness had had illicit intercourse with the defendant prior to the 
promise of marriage, if she had reformed and was chaste at the 
time of the alleged seduction, such fact constitutes no defense, if 
the seduction was accomplished by reason of the promise of mar- 
riage. 

: PROSECUTION, WHEN BARRED. To sustain a conviction it is 
not necessary that the jury should fiad that the seduction was ac- 
complished on the day alleged in the indictment, but it is sufficient 
if they find that it was accomplished at any time within three years 
next before the finding of the indictment, provided that at the time 
the seduction occurred there was a promise of marriage by defend- 
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ant subsisting, and the seduction was accomplished by reason of 
such promise. 


10. Constitutional Law: Tite or pitt. The definition of crimes 
and the procedure against persons accused of committing them, 
may very properly be embraced in one bill. Chapter 24 of the Re- 
vised Statutes 1879, contains no incongruous matters, and its title of 
“Crimes and Criminal Procedure” clearly indicates what it con- 
tains. It is not obnoxious to the constitutional provision, (Const. 
1875, art. 4, 2 28,) that the subject of each bill shall be clearly ex- 
pressed in its title, and that no bill shall contain more than one 
subject. 


Appeal trom Livingston Circuit Court.—lUon. J. M. Davis, 
Judge. 


AFFIRMED. 
Sheetz, Broaddus f Wait for appellant. 


There can be no seduction, unless the promise of mar- 
riage was made at the time, or the existing promise then 
urged as the woman’s protection. Wilson v. State, 58 Ga. 
828; Espy v. Jones, 1 Ala. 454. There was no corrobora- 
ticn of the prosecuting witness. The court erred in exclud- 
ing testimony offered to show that the prosecuting witness 
had had illicit interecurse with others than defendant before 
the promise of marriage. The chastity of the female was 
involved, and defendant had the right to show prior acts. 
Feople v. Clark, 33. Mich. 112; Wood v. State, 48 Ga. 182; 
State v. Sutherland, 30 Towa 570; People v. Jenners, 5 Mich. 
327 ; Ti mpl ton v. Pi ople, 37 Mich. 501 : People v. Schmietzer, 
23 Mich. 304; MeKern v. Calvert, 59 Mo. 243; 2 Whar. 
Crim. Law, (7 Ed.) § 2672; Taylor’s Ev., 327. The court 
erred in refusing to allow defendant to contradict the state- 
ment of the prosecuting witness that she had never had 
illicit intercourse with any one but defendant. People v. 
McArdle, 5 Parker 180; Taylor’s Ev., 1164; Rex v. Robin, 
2M. & Rob. 512; Verry v. Watkins, 7 C. & P. 808; Andrews 
v. Askey, 8 C. & P. 7. The court erred in refusing to per- 
mit the prosecuting witness to answer whether she had 
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illicit intercourse with James Stockwell after the alleged 
seduction. Muller v. St. Louis Hospital, 73 Mo. 243. If 
the seduction was before the promise of marriage, the de- 
fendant was not guilty. R.8.1879,§1259. The prosecut- 
ing witness must be corroborated as to the seduction as 
well as to the promise. R.8., § 1912; People v. Hines, 8 
N. Y. Legal Observer 139; People v. Lormus, 6 Abb. 139; 
People v. Benson, 6 Cal. 231; Stardiford v. Gentry, 32 Mo, 
477; Rover v. Clay, 18 Mo. 833; Seagh v. Davis, 27 Mo. 
603; Bark v. Shin, 4 Bibb 341. The court erred in instruet- 
ing the jury that they might find the defendant guilty, if 
the seduction was accomplished any time within three years 
next before the finding of the indictment, if it was done 
by reason of the promise of marriage. The law making 
seduction a crime, was not passed in accordance with con- 
stitutional requirements. It was not contained in the Ses- 
sion Acts of 1879, and any citizen has a right to assume 
that all laws of a general nature were contained therein. 
It was not promulgated as required by law. It is in viola- 
tion of article 4, sections 33 and 34 of the constitution of 
Missouri. It violates section 28 of article 4 of the consti- 





tution of Missouri, in that it embraces under one title in- 
congruous matters. 


D. H. McIntyre, Attorney General, for the State. 


The court properly refused to admit evidence of sexual 
intercourse with others than the defendant prior to the 
alleged promise of marriage and seduction. Under the 
statute only the reputation of the prosecuting witness could 
be inquired into. R.S., § 1259; Bowers v. State, 29 Ohio 
St. 542. And reputation cannot be proved by proof of spe- 
cific acts, but only by showing the general estimate of the 
community. Hoffman v. Kemerer, 44 Pa. St. 452. In those 
jurisdictions where it has been held that proof of prior 
specific acts of sexual intercourse may be given, the stat- 
utes differ from section 1259 of the Revised Statutes of 
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Missouri. Ki nyon U. People, 26 N. \ € 23 5 People C. Clark, 
83 Mich. 112. Even if tle prosecuting witness had been 
guilty of previous acts of sexual intercourse, if she had 
reformed and was again striving to live a correct life, she 
was within the protection of the statute. State v. Tim- 
mens, 4 Minn. 325; State v. Carron, 18 Iowa 372. It is well 
settled that proof of subsequent acts of lewdness cannot be 
given in evidence, even in a civil suit, to affect the measure 
of damages. MceKern v. Calvert, 59 Mo. 243; Morgan v, 
Ross, 74 Mo. 318; Boyce v. People, 55 N. Y. 644. It was 
not necessary that the promise of marriage should either 
have been made, or formally renewed at the time of the 
seduction. It is sufficient that the act was accomplished 
by reason of a subsisting promise to the prosecuting wit- 
ness by defendant. The prosecuting witness was sufficiently 
corroborated. It is only required that she be corroborated 
to the extent required of the principal witness in perjury, 
(R. S., § 1912); and this may be by circumstances alone. 
State v. Wakefield, 73 Mo. 549. Courtship and continued 
attention for a long time, are a sufficient corroboration. 
State v. Curran, 51 Iowa 112; Armstrong v. People, 70 N. 
Y.38. The testimony of the prosecutrix is sufficient to es- 
tablish the fact of seduction, and is competent, though not 
sufficient evidence, that defendant is her seduecer. State v. 
Curran, supra, Evidence of opportunities more or less 
frequent and continued, and that the relations of the par- 





ties were such as indicated that contidence in and affection 
for the accused on the part of the female, which rendered 
it probable that the act may have been done by him, are 
sufficient corroboration as to the intercourse, persuasion 
and inducement. Armstrong v. People, supra; Zabriskie v. 
State, 43 N. J. L. 648. Time was not of the essence of the 
offense, and proof of 1ts commission at any time within 
three years next before the finding of the indictment, was 
sufficient to sustain a conviction. State v. Curran, 51 Lowa 
124. Chapter 24 of Revised Statutes 1879, of which sec- 
tion 1259 is a part, is not objectionable because too many 
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subjects are embraced under one title, and is not in viola- 
tion of article 4, section 28 of the constitution. The object 
of this section of the constitution was to prevent the con- 
joining in the same act of incongruous matters. It was 
not designed to be unnecessarily restrictive in its operation, 
nor to embarrass legislation by compelling a needless mul- 
tiplication of bills. St. Louis v. Tiefel, 42 Mo. 578, State 
v. Miller, 45 Mo. 495; State ec rel. v. Ransom, 73 Mo. 78; 
State ex rel. v. Laughlin, 75 Mo. 358, and cases cited. It is 
sufficient that the title fairly give notice of the subject of 
the act, so as reasonably to lead to an inquiry into its body. 
Allegheny Co. Home’s Appecl, 77 Pa. St. 77; State Line, 
ete., Co.'s Appeal, 77 Pa. St. 429; Mauch Chunk v. MeGee, 
81 Pa. St. 433. 


Henry, J.—At the May term, 1883, of the cireuit court 
of Livingston county, the defendant was indicted for sedue- 
ing and debauching, under promise of marriage, Mattie 
Clark, an unmarried female under twenty-one years of age. 
He was tried and convicted at the September term, 1883, of 
said court, and has duly prosecuted an appeal from that 
judgment. 

The indictment charges the seduction to have occurred 
on the 20th day of June, 1882, and Mattie Clark testified 
that defendant’s promise to marry her, was given in March 
or April, 1882, and that the first time she had illicit inter- 
course with defendant was about the last of June, 1882. 
Defendant testified that he never promised to marry Mattie 
Clark, and that he first had illicit intercourse with her in Feb- 
ruary, 1882, and the last time in May, 1882, on their return 
from church in the neighborhood of her father’s residence, 
on the roadside, and that while they were there Adam 
Brassfield and James Stockwell passed by and saw them. 

Stockwell was introduced as a witness, and testified 
that he saw defendant and Miss Clark have sexual inter- 
course at that time and place. He was then asked if he 
saw Adam Braasfield going by at that time. The eourt 
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sustained an objection to this question, and that ruling is 
complained of as reversible error. Brassfield was not intro- 
duced or offered as a witness to prove either that he saw 
the parties have sexual intercourse, or that he passed by at 
that time. 

The testimony offered and excluded, could have been 
oftered for no other purpose than to corroborate defendant’s 
testimony to the immaterial fact that Brassfield passed 
them while they were at the place at which defendant 
testified the sexual intercourse was had. It certainly was 
not admissible, as evidence, that Brasstfield saw them in the 
act. It was not error to exclude it. We cannot see how 
it could have been of any service to defendant if it had 
been admitted. 

Defendant also proposed and offered other witnesses to 
prove that on the 27th of August, 1882, at the residence of 
Volney Rolla, in Livingston county, the prosecuting wit- 
ness, Miss Clark, had carnal connection with James Stock- 
well. The court sustained an objection to this testimony, 
as also to offers by defendant to prove that before the 
alleged promise of defendant to marry Miss Clark, she had 
had illicit intercourse with other persons. 

In a prosecution under section 1259 Revised Statutes, 
evidence of specific acts of that character is inadmissible. 
It provides that: “If any person shall, under promise of 
marriage, seduce and debauch any unmarried female of 
good repute, under twenty-one years of age, he shall be 
deemed guilty of a felony,” etc. In Bowers v. State, 29 
Ohio St. 542, under a statute similar to ours, only differing 
from it in the addition of the words “for chastity ” after 
the words “ good repute,” it was held that it was not compe- 
tent to show specific acts of lewdness on the part of the 
woman, the court observing: “It is the reputation and 
age of the female and not her previous conduct that bring 
her within the protection of the statute.” Counsel for de- 
fendant cite adjudged cases in Michigan, Iowa, Georgia, 
and New York in support of their position, but there is a 
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material difference between our statutes and those statutes 
under which such evidence has been held admissible in 
other states. In /% ople v. Clark, 33 Mich. 118, the court held 
that evidence was admissible to show that previous to the 
alleged intercourse with defendant, the woman had con- 
nection with another man; but the decision is based upon 
their statute, which provides that “if any man shall de- 
bauch and seduce any unmarried woman,” ete. In the 
State v. Sutherland, 30 Iowa, 570, like evidence was held 
admissible, but the reason for its admission appears from 
the following observation in the opinion of the court: 
“The chaste character of the witness was distinetly in 
issue, for by the terms of the statute she must have pos- 
sessed that character in order to render the act of the de- 
fendant punishable under its provisions.” 

The statute of that state provided that “if any person 
seduce and debauch any unmarried woman of previously 
chaste character, he shall be punished,” ete. 

In Andre v. State, 5 Lowa, 389, it was held that the 
term “chaste character,” as used in that statute, “was used 
as signifying what the person really is in distinction from 
This was reiterated 
in the State v. Carron, 18 Iowa, 375; and Bishop in his 
work on criminal law, vol. 2, sec. 1019 says that: “The 


that whic: she may be reputed to be.” 


meaning of the term ‘previous chaste character,’ is that 
she shall possess personal virtue in distinction from 
a good reputation.” The statutes of New York, under 
which the decision in the case of the People vU. McArdle, 
5 Parker Cr. R. 180, was decided, is similar to that of Iowa. 
The testimony which defendant offered to introduce to 
prove that James Stockwell and Miss Clark had illicit in- 
tercourse in August was inadmissible; the cases cited, hold- 
ing that after a promise of marriage, acts of prostitution 
on the part of the woman, may be shown in an action for a 
a breach of that promise, have no relevancy to this ques- 
tion, and furnish no analogy upon which even a plausible 
argument can be predicated, Such acts of prostitution fur- 
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nish sufficient ground in law for a refusal on the part of 
the man to comply with his contract, but the act of pros- 
titution committed by a woman, after her seduction, so far 
from furnishing any defense or mitigation to the seducer’s 
act, aggravate the offense. The evidence it is contended, 
was admissible in order to contradict witnesses, who 
testified that she had never had carnal connection with any 
other man, and that defendant was the father of the child 
born to her May 16,1883. In our view of the law the 
statement that she had not had illicit intercourse with any 
other person than defendant was irrelevant and immaterial 
and therefore not a matter upon which evidence was ad- 
missible to contradict her. The paternity of the child is 
also wholly immaterial. If after the seduction of the prose- 
cuting witness both defendant and Stockwell, and others, 
had carnal connection with her, it is a matter of no con- 
sequence to whom the paternity of the child is rightly im- 
puted. 

Evidence tending to prove that the defendant and the 
prosecuting witness had sexual intercourse with each other 
prior to the date of the alleged promise of defendant to 
marry her, is admissible as conducing to show that the 
seduction was not accomplished under that promise. 

It is insisted by defendant’s counsel, that in order to a 
conviction, the prosecuting witness must be corroborated, 
not only with respect to the promise of marriage, but also 
as to the seduction. The statute, section 1912, Revised 
Statutes, only requires corroboration as to the promise, 
The jury may find the fact of seduction on the uncorrob- 
orated testimony of the woman, and the requirement of 
the statute, that she shall be corroborated as to the promise 
is satisfied “by proof of circumstances which usually at- 
tend an engagement of marriage.” Armstrong v. People, 70 
N. Y. 38. Evidence of that character was adduced con- 
sisting of defendant’s regular attentions to the prosecuting 
witness, extending through several months, both prior and 
subsequent to the alleged engagement, and it was for the 
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jury to determine the weight of those circumstances as 
corroborative of the testimony of the prosecuting witness 
on that point. Counsel also contend that in order to 
establish the guilt of defendant, the promise of marriage 
must be made at the time of the seduction, and their in- 
struction No. 10, asked and refused, contained that propo- 
sition. There is plausibility in their argument and some 
authority in its support, but we hold that he may be con- 
victed, although there is no evidence to prove that he 
formally renewed or repeated his promise to marry the 
prosecuting witness at that time. All that is necessary, is 
to show that, under promise of marriage, whether made 
then or previously, he accomplished the seduction ; that by 
reason of the engagement, he obtained her consent to the 
illicit connection. If the law were otherwise the seducer 
would only have to avoid renewing or referring to his 
promise directly, and yet avail himself of the confidence of 
his victim, secured by the engagement, to effect his purpose. 
If the evidence prove that she yielded to his importunities 
in consequence of his promise, whether made then or pre- 
viously, the case is made out. It is, of course, not sufficient 
merely to prove the promise. There was evidence tending 
to prove that defendant availed himself of the engagement 
between himself and Miss Clark at the time to accomplish 
her seduction. She testified that as they were returning 
from Webster’s to her home about nine o’clock at night, 
he solicited her; that she refused; that he then said to her 
if she loved him as she should, she would consent; he then 
hugged and kissed her, and she finally consented. There 
was no promise of marriage; no express allusion to a pre- 
vious promise; but that his remarks “if you love me as 
you should,” had reference to their engagement, and that 
both parties had that promise in their minds is fairly infer- 
able from the testimony, and to hold that more than this 
is required, and that at the time the seduction occurs there 
must be a renewal of the promise to marry, would but give 
































OCTOBER TERM, 1883. 161 





The State v. Brassfield. 





the cue by which the seducer could evade the provisions of 
the statute, and perpetrate the crime with impunity. 

Defendant asked the court to instruct the jury that if 
he and Mattie Clark had illicit intercourse in the month of 
February, 1882, they should acquit him. In the State v. 
Timmons, 4 Minn. 325, and State v. Carron, 18 Iowa 372, it 

ras held that the jury might convict, although the prose- 
cuting witness had prior illicit intercourse with defendant, 
if she had reformed and was chaste at the time of her 
alleged seduction. It might happen that in an unguarded 
moment a female would yield to the importunity of a se- 
ducer, and afterward reform and again yield to him only 
ona promise of marriage. The latter case would clearly 
come within the statute, and it would be no defense to the 
seducer that he had once before had illicit intercourse with 
the woman. The court did not err in the refusal of the 
instruction. 

Complaint is made of an instruction given by the court 
to the effect that it was unnecessary for the jury to find 
that the seduction was accomplished on the 20th day of 
June, 1882, as alleged in the indictment, but that it would 
suffice if they should find that the offense charged was com- 
mitted at any time within three years next before the in- 
dictment was found, 1st of June, 1883; provided, that 
when the seduction occurred there was a promise of mar- 
riage by defendant subsisting, and the seduction was ac- 
complished under that promise. We see no objection to 
that instruction. It could not possibly have misled the 
jury. It did not nor could twelve men fit to serve as jurors, 
have construed it to authorize a verdict against defendant 
for a seduction, which occurred when there was no marriage 
agreement between the parties, or a seduction not accom- 
plished by means of such engagement, nor does it assume 
that the prosecuting witness was seduced. 

Other instructions given for the State accord with our 
views of the law herein expressed. The refusal of others 


asked Ly defendant was in accord with what is herein de- 
11—81 
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clared, and with other adjudications of this court, and we 
do not deem it necessary to comment upon them more par- 
ticularly. 

Defendant’s counsel also insist that the law, making 
seduction a felony, was not passed by the legislature in aec- 
cordance with the constitutional requirements. Two bills 
were introduced into the senate, one to revise and amend 
title 45 * * crimes and their punishment, and 
the other to revise and amend title 46, * * pro- 
ceedings in criminal cases. The two bills were consolidated 
in a substitute which contained new matter, consisting of 
new sections and amendments of old ones. After the orig- 
inal bill was referred to the committee of seven on revision, 
it was referred back to the house in which it originated, 
went to engrossment, took the usual course, and was passed 
by both houses. Chapter 24 of the Revised Statutes, com- 
mencing with section 1227 and ending with section 2119, 
inclusive, was passed as one bill, and embraces the entire 
subject of crime and criminal procedure, and there is noth- 
ing in the point that the constitutional provision that the 
subject of each bill shall be clearly expressed in its title, 
and that no bill shall contain but one subject, was violated. 
Art. 4, § 28, Const. There are no incongruous matter in 
chapter 26, and the title of “ Crimes and Criminal Proced- 
ure” clearly indicates what it contains. What are crimes 
and the procedure in criminal cases, are cognate subjects, 
and the definition of crimes and the procedure against per- 
sons accused of committing them, may very properly be 
embraced in one bill. This chapter was not published in 
the session acts, nor were any new acts not passed with the 
emergency clause. The revised statutes did not take effect 
until November 1st, 1879, but were published in the present 
form long before the alleged seduction of the prosecuting 
witness by the defendant; and they took effect about two 
years and eight months before that crime is alleged to have 
been committed. We have given this case the careful con- 
sideration its importance demands, It is a new law in this 
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State, deemed by many 
} to place innocent men 


The State v. 


a severe one, und thought by some 


crafty 


ee 





at the merey of designing, 


women, but these are matters for the consideration of the 


general assembly. 


We may be pardoned the suggestion, however, that 


innocent men are not in near so much danger from the 
craftiness and cunning of artful women, as innocent women 
were from the unbridled passions of cunning, crafty men. 





1. 

2. 
! 

3. 

4. 





Appeal from St. 


REVERSED. 


All concurring, the judgment is affirmed. 





Tue State v. Tompson, Appellant. 

Appeal, Sufficiency of Bond. An appeal bond, on appeal from 
a justice of the peace, which recites that the appellant shall person- 
ally appear at the circuit court on the first day of the next term, 
then and there to answer the charge against him, and shall pay and 
satisfy the said judgment, and all costs which have accrued or may 
accrue on said appeal, and otherwise abide the judgment of said 
court, and not depart the court without leave, substantially com- 
plies with the requirements of the statute. R.S. 1879, 2 2058. 
Appeal : NEW Where a party on appeal from a 
justice, submits himself to the jurisdiction of the circuit court, al- 
though upon an irregular bond, and, before dismissal, tenders an 
unobjectionable bond, he should be allowed, under the statute, (R. 
S. 1879, 22 2077, 3053,) to give it, rather than to have his appeal dis- 


DISMISSAL: BOND. 


missed. 





: costs. Where the appellant’s appeal is dismissed 
for want of jurisdiction, the court, nevertheless, has authority to 
render judgment against him for costs improvidently incurred 
therein. 

Criminal Law: itxrormation. A criminal prosecution cannot be 
founded upon the affidavit of a private citizen. Such proceeding 
upon information must be filed by the prosecuting attorney. 

Clair Circuit Court.—Lon. C. G. Burton, 

Judge. 
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Johnson § Lucas for appellant. 


The bond of defendant substantially complied with all 
the requirements of the statute. Gary v. State, 4 Tex. L. 
Jour. 487. The new bond should have been filed. R. §, 
1879, § 3058; Matthews v. Glass, 22 Mo. 160; State v. Rich- 
ards, 77 Ind. 101. An appeal bond on an appeal from a 
justice, not taken in time, is void. Moore v. Damon, 4 Mo. 
App. 111. When a court has no jurisdiction, no judgment 
for costs can be recovered. Badets v. Hoey, 5 Cent. L. Jour. 
195. All prosecutions must be by indictment or informa- 
tion. Const. of Mo., art. 2,$12. And the term information 
should be construed technically. 4 Blackstone’s Com., 
(Sharswood’s Ed.) pp. 307, 308, 309; State v. Huddleston, 
75 Mo. 667; State v. Sebecca, 76 Mo. 55. The complaint 
should set forth the words alleged to be slanderous. Par- 
sons v. Bellows, 25 Am. Dec. 461; Folkard’s Starkie on 
Slander and Libel, p. 871, § 911. 


D. H. McIntyre, Attorney General, for the State. 


The court committed no error in dismissing the appeal. 
It was the duty of the defendant to file his affidavit and 
bond immediately after judgment was rendered. R. 8. 
1879, § 2058. The terms and conditions of the recognizance 
are given in the statute, and to be valid it should be “ in the 
form prescribed for that purpose.” State v. Randolph, 22 
Mo. 474. The court did not err in refusing to allow de- 
fendant to file the proposed new bond, or to amend his 
bond. There is no statute allowing it. There is no appeal 
until a recognizance has been entered into and received the 
approval of the justice. State v. Steamboat Conroy, 10 Mo. 
513. After the time for taking the appeal had passed, the 
judge of the cireuit court, nor any other officer, had any 
right to take the recognizance. Adams v. Wilson, 10 Mo. 
841. Noerror was committed in entering judgment against 
defendant for costs, Ensworth v. Curd, 68 Mo. 282. 
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Puitips, C.—This is a prosecution instituted in a jus- 
tice’s court, under section 1590, Revised Statutes, 1879, on 
the affidavit of a private citizen. On trial before the justice, 
the defendant was found guilty, and a fine of $1 assessed. 
He appealed to the circuit court. The circuit court, on 
motion of the State, dismissed the case for the want of 
jurisdiction, holding that the defendant had not perfected 
his appeal in time in the justice’s court. From this action 
of the cireuit court, the defendant has appealed to this 
court. 

I. By section 2058, Revised Statutes 1879, the defendant 
appealing is required to enter into a recognizance, the condi- 
tions of which may be summarized as follows: That he 
will appear in the appellate court; prosecute his appeal 
with diligence; if judgment be affirmed, or judgment be 
given against him, he will pay or abide by the same, nor 
depart the court without leave; if appeal be dismissed, he 
will pay the judgment, and render himself in execution. 
The recitals of the bond, in substance, are, that the defend- 
ant shall personally appear at the circuit court on the first 
day of the next term, ete., then and there to answer the 
charge, and shall pay and satisfy the said judgment and all 
costs which have acerued before the said justice, or which 
may accrue on said appeal, and otherwise abide the juag- 
ment of the said court, and shall not depart the court with- 
out leave, ete. This bond embraced the most important 
provisions of the statutory bond. It required the personal 
appearance of the accused in the appellate court, at the 
proper time, to answer the charge, and to pay and satisfy 
the judgment and all costs of the justice’s court, as well as 
any to accrue, and to abide the action of the circuit court 
and not depart without leave. Its omissions of the statu- 
tory conditions are, to pay the judgment of the justice if 
his appeal should be dismissed, and to render himself in 
execution if required. But, [ think, the terms of his bond 
were comprehensive enough to require the payment of the 











166 SUPREME COURT OF MISSOURI, 








The State v. Thompson. 


judgment of the justice, in the event of the dismissal of his 
appeal; because it provides that he “shall pay and satisfy 
the said judgment * * and abide the judgment 
of the court.” The legal effect of the dismissal of his ap- 
peal would be to leave the judgment of the justice in force, 
and to be satisfied. The requirement of his bond “to abide 
the judgment of the court and not depart without leave,” 
is equivalent to a condition to “render himself in execu- 
tion.” Forhe could not depart the court without satisfying 
the judgment by payment, or submission to corporal execu- 
tion. In Gary v. State, 11 Texas App. 527, it was held that 
an appeal bond in such a case, which merely required the 
appearance of the prisoner before the appellate court from 
day to day was suflicient, although it omitted the statutory 
condition, “ to answer the accusation against him,” the con- 
dition specified in the bond being, in legal effect, the same 
as the statutory provision. 

If. And [am satisfied that the court should have per- 
mitted the defendant to give the additional bond tendered, 
rather than dismiss his appeal. The party was present in 
court. He submitted himself to the court’s jurisdiction; 
and on the suggestion of the county attorney, that his ap- 
peal bond was irregular, and before any dismissal therefor, 
he tendered a sufficient bond, good in form, and unobjec- 
tionable so far as the bondsmen were concerned. This met 
every reasonable end of the law. By section 3055, Revised 
Statutes 1879, it is provided, that: “No appeal allowed by 
a justice shall be dismissed for want of an affidavit or 
recognizance, or because the affidavit or recognizance made 
or given is defective or insufficient, if the appellant or some 
person for him will, before the motion to dismiss is deter- 
mined, file in the appellate court the affidavit required, or 
enter into such recognizance as he ought to have entered 
into before the allowance of the appeal, and pay all 
costs that shall be incurred by reason of such defect or 
omission, ete.” Under precisely such a statute, the supreme 
court of Indiana, in the State v. Richards, 77 Ind. 101, held 
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that the recognizance, given for the purpose of effecting an 

appeal from a justice of the peace in a criminal case, is an 
appeal bond, within the meaning of said section, and was, 
therefore, amendable by new bond. And especially was 
this construction to be indulged, because of another section 
of the statute, which declared that no proceeding upon such 
recognizance should be defeated, on account of any defect 
of form or omission of recital, condition or undertaking 
therein, or of any other irregularity, so that it be made to 
appear from the whole record or proceeding, that the de- 
fendant was in legal custody, charged with a criminal 
offense, ete. This provision will be found in section 2077, 
Revised Statutes of Missouri, 1879. It would be inconsist- 
ent, if not absurd, to say that, while on the appeal bond 
given in this case by the defendant, he and his sureties 
would be held on a seire facias for a forfeited recognizance, 
the same bond was ineffectual as an appeal bond. The 
strict construction placed upon the proceeding by the trial 
court, is not in harmony with the spirit of the entire 
statute. 

Ill. Counsel have discussed, in their briefs, the ques- 
tion of the right of the circuit court, on its theory that it 
had not jurisdiction to try the case because the appeal was 
not perfected, to render a judgment against the defendant 
for costs. There is strong authority in favor uf the prop- 
osition, that as the court had not acquired jurisdiction 
ever the subject matter by the appeal, the only act it could 
pertorm, wus to dismiss the case from its docket. Mcelver 
v. Wattles, 9 Wheat. 650; Strader v. Graham, 18 How. 602 ; 
Bradstreet v. Potter, 16 Pet. 318; Hornthall v. The Collector, 
9 Wall. 560; Mitchell v. Kennedy, 1 Wis. 511; Pratt v. 
Brown, 4 Wis. 188; See Bartels v. Hoey, 3 Colorado 279, 
where the authorities are collected. But this question was 
passed on by this court in Ensworth v. Curd, 68 Mo. 235. 
Hough, J., in delivering the opinion of the court, said: 
“When the court dismissed the plaintiff’s suit for want of 
jurisdiction, it had authority to render a judgment against 
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him for costs he had improvidently incurred there.” No 
authorities are cited, but the opinion is sustained by most 
respectable authority. For a long time the supreme court 
of Massachusetts supported the doctrine of the cases above 
named, but afterward established a contrary rule in favor 
of the right of the court, on dismissal of the action, for 
want of jurisdiction, to render judgment against the party 
turned out of court for the costs therein made. Jordan v. 
Dennis, 7 Met. 590; Hunt v. The Inhabitants of Hanover, 8 
Met. 343; Elder v. Dwight M. Co.,4 Gray 201. The court 
placed their decision on a provision of the statute of that 
state which is like that of section 990 Revised Statutes of 
Mo.: “In all civil actions or proceedings of any kind, the 
party prevailing, shall recover his costs against the other 
party, except in those cases in which a different provision is 
made by law.” Thisstandstoreason. Although the court 
is without jurisdiction to hear and determine the subject 
matter of the action, yet the party, by bringing his action 
improvidently, calls his adversary into court. And to bring 
the jurisdictional question before the court, the adverse 
party must file his motion, or other appropriate plea raising 
the issue. The court must pass on this plea. It has juris- 
diction to determine the issue thus raised, and must adjudi- 
cate in that particular. If the motion be sustained, the 
party prevails on that issue, and he is, under the section of 
the statute above quoted, entitled to judgment for his costs. 
See Call v. Mitchell, 39 Me. 465; Bennett v. Green, 46 Me. 
499. 

IV. It appears from this record, that the prosecution 
was founded upon the affidavit of a private citizen. Such 
proceedings, on information, must be filed by the prosecut- 
ing attorney. State v. Kelm, 79 Mo. 515. The justice of 
the peace, therefore, had no jurisdiction to try the offence, 
and his judgment was unauthorized. 

The judgment of the circuit court is reversed, and the 
prosecution dismissed. Ail concur. 
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Rutter, Plaintiff in Error, v. Tuk Missourrt Pacrric Rat- 


way CoMPANY. 





Under Revised Statutes 


Damages: suUIT BY MINOR, WHEN BROUGHT. 
1879, 22 2121, 2125, a minor at the time of his parent’s death, may 
sue for the damages allowed by the statute after attaining his ma- 
jority, provided suit be brought within one year from the time of 


such death. 







Error to Jackson Special Law and Equity Court.—Hon. R. 


REVERSED. 






E. Cowan, Judge. 


Theodore Winningham for plaintiff in error. 





Plaintiff was the only minor child and only represent- 





He labored 


ative of the deceased at the time of her death. 
under no disabilities whatever, but was at the death of his 
mother vested instanter with an indefeasible right of action, 
and nothing can defeat this right but the restriction im- 
posed upon it by section 2125, to-wit, one year. 
v. Railroad Co., 3 Mo. App. 550; McNamara v. Slavens, 76 
Mo. 331. This right to sue by statute having accrued, it is 
from that moment in the nature of property, property in 
action, a right that may be reduced to possession by the 
representative of the deceased, and no event can bar this 
right of action but the lapse of time restrictive of the right. 


Pittsburgq, ete., R. R. Co. v. Hine, 10 Am. R’y Rep. 160. 















E.. A. Andrews for defendant in error. 





The majority of the plaintiff abated his right to sue, 
especially when he had failed to elect to sue from April 
until the succeeding August. 





The right to sue under this 


statute is not a vested right, but simply a right or chose in 
action. 25 Ohio 6 
interest in this right to sue, nor could not have sued in case 
of his death, nor can he sue after majority. There are two 







Personal representatives have no 
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limitations upon this right to sue, the minority of the child 
and the one year limitation in section 2125. 


Hoven, C. J.—On the 30th day of April, 1877, Rachael 
Ann Rutter was fatally injured by the cars of the defend- 
ant, and died from the injuries so received, on the 4th day 
of May following. At the date of her death she had no 
husband living, and had only one child, who is the plaintift 
in this action. He became of age on the 2nd day of Au- 
gust, 1877, and onthe 29th day of April, 1878, instituted 
the present action, under the statute, to recover damages 
for the death of his mother. The foregoing facts appear 
in the petition, and a demurrer thereto was sustained, on 
the ground that the plaintiff should have sued while he was 
a minor, and that he could not bring the present action after 
he had attained his majority. Final judgment having been 
entered for the defendant, on the demurrer, the plaintiff has 
brought the case to this court. 

The statute under which this suit was brought, pro- 
vides that the damages thereby allowed may “be sued for 
and recovered ; first, by the husband or the wife of the de- 
ceased; or second, if there be no husband or wife, or if he 
or she fail to sue within six months after such death, then 
by the minor child or children of the deceased.” R. 8. 
1879, § 2121. It is also provided that every action, insti- 
tuted by virtue of this statute, “shall be commenced within 
one year after the cause of such action shall accrue.” § 
2125. It is contended on behalf of the defendant, that two 
limitations are imposed by the statute on the right of a 
child to sue; one is that the suit shall be instituted within 
one year, and the other is, that such child shall be a minor 
at the time of the institution of the suit; and unless both 
concur, no action can be maintained. This question has 
never been passed upon by this court, and we know of no 
case, in any of the states, where statutes similar to ours 
have been enacted, in which this precise question has been 
determined, or discussed. The language of the statute, 
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when epitomized so as to be applicable only to cases like the 
present, is, that the damages allowed, may be sued for and 
recovered by the minor child or children of the deceased. 

The defendant contends, that as the damages are, by 
the terms of the statute, to be sued for by the minor, no 
suit can be brought by a child who has attained his 
majority. 

That this argument is based upon too narrow a construc- 
tion of the statute, will be rendered apparent, when we 
consider that the statute not only provides that the dam- 
ages may be sued for, but also recovered by the minor; and 
the rule of interpretation contended for by the defendant, 
would restrict a right of recovery to one who had not at- 
tained his majority at the time judgment was rendered in 
his favor. To make a suit, which had been seasonably 
brought, abate, by reason of the plaintiff having attained 
his majority before judgment, would, indeed, be sticking in 
the bark. Nosuch ease has been found in the reports of this 
state, and our attention has not been called to any such else- 
where. All the judges are of opinion, that the true construc- 
tion of the statute is, that the suit is to be brought in the 
name of the child or children, who are minors at the time 
the cause of action accrues to them. When the right of 
action once accrues to the child, it is a vested right which 
is not determined by the attainment of majority, but may 
be asserted by such child at any time within one year from 
the death of the parent. 

The judgment will be reversed and the cause remanded. 





Spurtock, Plaintiff in Error, v. Dovauerry et at 


1, Tax Deed: evinence, A tax deed made by the county treasurer 
as ex-officio collector, is void and not admissible in evidence, in the 
absence of proof that the office of collector has devolved upon the 
treasurer by reason of the adoption of township organization by the 

county. 
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2. Judicial Noitce: rowNsuir oRGANIZATION. Courts will not take 
judicial notice of the adoption of township organization, but the 
party seeking to avail himself of it must prove it by extrinsic evi- 
dence. 

3. Tax Sale: peep: notice. A regular notice, published as the law 
requires, is the very foundation of the collector’s authority to sell 
land for taxes, and the property of the citizen cannot be divested 
by this kind of sale, unless it appears affirmatively from the form 
of the collector’s deed, that all the requirements of the statute have 
been strictly pursued. 





4. : :——. Where the revenue law, (2 Wag. Stat., p. 
1196, 2 182,) fixes a term of the county court held the first Monday 
in July, as the term at which such court has jurisdiction to render 
judgments for taxes, or any subsequent regular term, provided he 
shall give due notice thereof, (JU., 22 183, 188,) and the notice given 
is tothe August adjourned term, such notice does not constitute a 
compliance with the requirements of the statute, is worthless for 
the purposes intended, and a deed procured upon such notice is void 
and inadmissible in evidence. 





5. Taxes: svUIT TO AVOID SALE: LimitaTIoN. The statute requiring a 
suit for the recovery of lands sold for taxes, or to defeat or avoid 
the sale, to be brought within three years from the time of record- 
ing the tax deed, (2 Wag. Stat., p. 1207, 2 221,) does not apply where 
the owner is in possession. 


6. Ejectment: prior possession. Prior possession which is suilicient 
and necessary to maintain ejectment, must be visible, notorious, 
continued and actual, and must not differ from adverse possession. 


Appeal Jrom Pettis Cirenit Court.—lIfoxn. J. P. STROTHER, 
Judge. 


AFFIRMED. 


J. P. Ross, 0. A. Crandall and R. F. Walker for plaint- 
iff in error. 


The tax deed offered in evidence sufficiently conforms 
to the requirements of the statute. 2 Wag. Stat., p. 1205, 
§ 217. It is no objection that the judgment for the sale of 
the land was rendered at an adjourned term of the county 
court. The statute provides for this. 2 Wag. Stat , p. 1196, 
§ 183. This case is governed by section 184, 2 Wagner’s 
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Statutes, 1196, and not by section 188. All business trans- 
acted at an adjourned term of the county court is as valid 
as if done ata regular term. Jiggins v. Randall, 13 Mo. 
205; Wag. Stat., p. 442, § 18. It was not necessary to re- 
cite the precise day of rendering the judgment. That 
could be readily ascertained by inspection of the record. 
Warren v. Sharp, 53 Mo. 589; Davis v. Peveler, 65 Mo. 189. 
Defendant’s entry and right of action was barred by the 
three years’ special limitation. 2 Wag. Stat., p. 1207, § 221. 
Under proper instructions plaintiff would have recovered 
on his prior possession. 


Philips & Jackson for defendants in error. 


The tax deed was properly excluded, for the following 
reasons: (1) The statute directs the county collector to 
make the sale and execute the deed. Sec. 216, vol. 2, 1872. 
The deed shows on its face that it was made by the county 
treasurer as ex-officio collector. Under the general statute 
they are separate offices. Stat. 1872, vol. 2, p.1178. There 
is but one contingency, under the law, at the time of mak- 
ing the deed, under which the duties of collector could be 
exercised by the treasurer, and that was the instance of 
township organization in the county. But courts will not 
take judicial notice of this, and it must be brought to their 
notice by extrinsic evidence. Robinson v. Jones, 71 Mo. 
582; Ober v. Pratt, 1 Mo. 80; Summers v. Tice, 1 Mo. 349; 
Gorman v. Railroad O., 26 Mo. 453 ; Southgate Uv. Railroad 
Co., 61 Mo. 90,95. (2) The deed shows on its face that 
the judgment was rendered at the August adjourned term, 
1872, of the county court. There is no such term known 
to the law, for rendering judgments in tax cases. The 
third Monday in July is designated by the statute as a 
special term for rendering such judgments. Rev. Act 1872, 
§ 182. If the collector is prevented from obtaining judg- 
ment at such term, he may do so at any subsequent regular 
term. Sec. 188. The cases of Warner v. Sharp, 53 Mo. 
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598, and Davis v. Peveler, 65 Mo. 189, are not in pointe 
They were proceedings for the foreclosure of school mort- 
gages under the school law. No notice of application for 
judgment was necessary, and judgment might be rendered 
in the form of an order, at a general or adjourned term, as 
other ordinary county business is transacted. Hurt v, 
Kelly, 43 Mo. 238. The recitals of such deeds are always, 
as they should be, strictly construed. The notice on 
which judgment was rendered says it was at the August 
adjourned term. No day or week is given. Noland owner 
could know when such court would be held. No judgment 
could be rendered on such notice, nor at such aterm as 
that recited in this deed. This notice, so the deed says, 
gave only the time and place of sale, but it did not advise 
anybody that this land would be exposed to sale, nor for 
“the amount of taxes, interest and costs due thereon.” It 
appears from the deed that the sale was made on the 14th 
day of October, but the deed does not recite that the col- 
lector gave notice that he would sell on the 14th day of Oc- 
tober. (3) The deed does not show that any taxes were 
ever assessed against this land, as the law requires it should. 
Sec. 217. So fur as the recitals of the deed were concerned, 
the tax may have been a personal tax, and not a tax on the 
land.. Hubbard v. Johnson, 9 Kas. 632. (4) The statute 
provides that each tract of land shall be charged with its 
own taxes, and be sold separately for the same. Cooley on 
Taxation, 342; Hayden v. Foster, 13 Pick. 492; State ex rel. 
v. Sargent, 76 Mo. 557. This deed shows that several dis- 
tinct tracts of land were included in the judgment and 
sale, tracts belonging to different owners. (5) Under the 
statute the purchaser was not entitled to a deed until the 
expiration of two years after the completion of the sale. 
It should, therefore, affirmatively appear, when the pur- 
chaser offers such deed in evidence, that the statutory period 
had elapsed. There is nothing on the face of the deed to 
show when it was, in fact, made. While the ¢festatum recites 
October 16th, 1874, such deed can become operative only 
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by virtue of the acknowledgment made in pursuance of 
the statute. 57 Mo. 552; Dunlap v. Henry, 76 Mo. 106. 
T'o determine when it was executed, reference must be had 
to the certificate of acknowledgment. In this certificate 
the day of the month is blank. Bull v. Griswold, 19 IIL. 
634, top p. (6) The certificate of acknowledgment is not 
in conformity to section 217 of the statute, nor does the 
testatum of the clerk comply with the form given in said 
section. Blackwell Tax Titles, p. 406, § 5; Williams v. 
McClanahan, 67 Mo. 501; Abbot v. Doling, 49 Mo. 302 ; 
Cooley on Tax., 334, 335, 336; Hwart v. Davis, 76 Mo. 129. 
The statute, limiting suit for recovery, or to avoid a sale or 
conveyance of lands for taxes (§ 221) to three years from 
the recording of the tax deed, has no application to the 
facts of this case. It does not apply to the case of a void 
deed, nor where the land is unoceupied. Lain v. Shepherd, 
18 Wis. 59; Cutter v. Hurlbut, 29 Wis. 152; Taylor v. Miles, 
5 Kas. 512; Shoot v. Walk ry 6 Kas. 65; Groe sheck v. Seely, 
13 Mich 330; Hall v. Rittenhouse, 19 Pa. St. 10; Me Reyn- 
olds v. Longenberger, 57 Pa. St. 29; Miller v. Corbin, 46 
Towa 150; Moore v. Brown, 11 Mow. (U. 8.) 414. There 
was no occupancy of the land. Herding cattle upon open 
land is but fictitious occupancy, and is not indicative of a 
change of proprietorship. Bradstreet v. Kinsella, 76 Mo. 
63; Woodworth v. Fulton, 1 Cal. 310; Polack v. McGrath, 
82 Cal. 15; 4 Cal. 94. There must be that in the appear- 
ance of the premises themselves to show to the world that 
there is still a person in possession. S.W.V. R. RB. & C. Co. 
v. Quick, 68 Pa. St. 189; Hmpson v. Giberson, 1 Dutcher 1; 
Crispin v. Hannavan, 50 Mo. 536; Cooper v. Ord, 60 Mo. 
421. Dougherty and Murphy entered as purchasers under 
Parker, and he had no notice whatever of any occupation. 
This would protect his tenants and vendees. Bartlett v. 
Glasscock, 4 Mo. 62 ; Lemay v. Poupe Nez, 35 Mo. 71. De- 
feundants took possession of the land under color of title, 
so that they could not be treated as trespassers by anybody 
save the true owner. annels v. Rannels, 52 Mo. 108, 112, 
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Ewrne, C.—This is an ordinary suit in ejectment, charg- 
ing an unlawful entry, and wrongful holding possession of 
the land sued for, on the Ist day of March, 1878. 

The defendants’ answer was a general denial of all 
plaintift’s allegations, except that defendant was in posses- 
sion of the premises sued for. Plaintiff offered to read the 
following deed : 

TAX DEED. 
State or Missourt, ) 
County of Pettis. f 

Know all men by these presents, That whereas, at the 
August (adjourned term) A. D. (1872), eighteen hundred 
and seventy-two, of the county court of Pettis county, a 
judgment was obtained in said court, in favor of the State 
of Missouri, against the following described tracts of land, 
situate in Pettis county, State of Missouri, to-wit: The 
southwest quarter and the south half of the northwest 
quarter of section No. 10, in township forty-three (43), 
range twenty-three (23), for the sum of forty dollars and 
twenty-five cents ($40.25), assessed to Emily Morrison, for 
taxes due for the year 1871. Also against the southwest 
quarter of the southwest quarter of section No. 1, township 
43, range 23, for the sum of twenty-four dollars. Also 
against the northeast quarter of the southwest quarter of 
section No. 1, in township 43, range 23, for the sum of 
thirty-one dollars. Also against the southeast quarter of 
the southwest quarter tor the sum of twenty-three dollars. 
The three latter tracts assessed to W. 8S. Clinton for the 
years 1868, 1869 and 1871, being the amount of taxes, in- 
terest and costs due and unpaid on the aforesaid tracts of 
land respectively for the said years. 

And whereas, on the 14th day of October, A. D., 1872, 
W. P. Paff, collector of the county aforesaid, by virtue of a 
special execution, issued out of the county court of Pettis 
county, State of Missouri, dated the 16th day of September, 

A. D., 1872, and to the collector of said county directed, did 
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expose to public sale at the court house in the county afore- 
said, after having first given at least four weeks’ public 
notice of the intended application to the county court of 
said county of Pettis, at the August adjourned term thereof, 
for judgment against said lands, and of the time and place 
of sale thereof, by advertisement in the Weekly Sedalia 
Times, & newspaper printed and published in the city of 
Sedalia, Pettis county, Missouri, and in conformity with all 
the requirements of the statutes in such cases made and pro- 
vided, the tracts of land above described for the satisfaction 
of the judgment so rendered as aforesaid. 

And whereas, at the time and place aforesaid, James 
A. Spurlock, of Versailles, Missouri, having offered to pay 
the aforesaid sums of money due for taxes, interest and 
costs on said lands, which was the least quantity bid for, the 
whole of said tracts was stricken off and sold to him. 

Now therefore, I, Adam Ittel, treasurer and ex-officio 
collector of Pettis county, State of Missouri, in considera- 
tion of the premises and the said sums of money paid to 
the collector of Pettis county, in hand for the taxes, inter- 
est and costs due and unpaid on said lands, by the said 
James A. Spurlock, at the time of the aforesaid sale, and 
by virtue of the statutes in such cases made and provided, 
have granted, bargained and sold, and do by these presents 
grant, bargain, sell and convey unto James A. Spurlock, his 
heirs and assigns, the above described tracts or parcels of 
land to-wit: The southwest quarter and the south half of 
the northwest quarter of section No. ten (10), and the north- 
east quarter of the southwest quarter, and the southwest 
quarter of the southwest quarter, and the southeast quarter 
of the southwest quarter of section No. one (1), all lying in 
township forty-three (43), range tweenty-three (23), in Pet- 
tis county, Missouri. To have and to hold to himself, his 
heirs and assigns forever, subject, however, to all the rights 
of redemption provided by law. 

In witness whereof, I, Adam Ittel, treasurer and ez- 


officio collector, as aforesaid by virtue of the authority 
, 12—81 j 
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aforesaid, have hereunto subscribed my name and aflixed 
my seal. This the 16th day of October, 1874. 

(SEAL) ApaM I?TEL, 

Treasurer and ex-officio collector of Pettis county, Mo. 
STATE OF Dette } 

County of Pettis. 

Be it remembered that on this day comes before me 
Adam Ittel, treasurer and ex-officio collector of the county 
of Pettis, and state aforesaid, who is personally known to 
me to be the treasurer and collector of the county afore- 
said, and the same person whose name is subscribed to the 
foregoing instrument of writing as a party thereto, in favor 
of James A. Spurlock, and acknowledged the same to be 
his official act and deed, for the use and purpose therein 
contained. Recorded on the sale book of 1872. This 
day of October, A. D., 1874. 

In witness whereof, I have hereunto set my hand, and 
affixed my seal of the county court of Pettis county, at 
office in Sedalia, this day of October, 1874. 

R. Il. Mosgs, 
Clerk of county court. 

Filed for record, October 16th, 1874, at 10:30, a. m. 

J. D. CrawForp, 
Recorder. 

Recorded in Tax Record B, page 149 and 150. 

J. D. CRawrorp, 
Recorder. 

On motion of plaintiff, the deed was excluded. 

The objections to this deed, made by defendants, were 
that: 1. “The deed shows that judgment was rendered for 
the taxes, at the August adjourned term of the county court, 
and not at the July term, or anyregular term. 2d. It ap- 
pears from the deed, that the notice which the collector 
gave, was that he would apply at the August adjourned term 
of the county court for judgment, without giving any date 
when said term would be held. 3rd. Because the deed 
does not recite, that any application was made for such 
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judgment to the county court. 4th. The deed does not 
show that the taxes for which the land was sold, were ever 
assessed against the land. 5th. That it is not acknowl- 
edged as required by law. 6th. It is not in conformity to 
the form prescribed by the statute.” 

Plaintiff then offered a lease made by himself to one 
Marti, dated April 18th, 1877, for one year, in considera- 
tion that Marti should pay the taxes for 1877, and to be 
good for the second year, if Marti so desired, provided he 
build “a corral of plank and posts next year, to remain on 
the land, sufficient to hold 150 cattle.” Plaintiff then in- 
troduced evidence tending to prove that the land was unen- 
closed prairie, that Marti used it for grazing purposes until 
October, 1877, when he took his cattle off, and used it no 
more that winter. 

The evidence then tends to show that in February, 1878, 
the defendants took possession, and commenced fencing, 
and that then, Marti came on to the land and put up a zig- 
zag pen about fifty feet square, with plank sixteen feet long; 
a post at each end, and two planks to the panel. That 
Marti’s herding and grazing during the summer of 1877 
was well known in the neighborhood; that he did not come 
to fence the cattle pen until he was told defendants were 
fencing the land; that Marti told Dougherty he had leased 
it for grazing purposes, and Dougherty told him he had 
bought it, and was going to enclose and cultivate it; that 
he did fence it, and broke a part of it and used it. 

The evidence then showed that the land was entered 
by one Thomas Anderson prior to 1858. 

Defendants oftered a deed from Thomas Anderson to J. 
H. Caldwell, dated May, 1861, or rather the record of a 
deed, which was objected to and excluded because it ap- 
peared to be a copy of the records from Johnson county, 
when the land was in Pettis county. Defendants then 
oftered a deed dated May 3rd, 1866, from the Sheriff of Pet- 
tis county to Thomas T. Crittenden; and from Crittenden 
to Elizabeth J. Morrison, dated September 2nd, 1867, and 
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from Elizabeth Morrison to Edward H. McClellan, dated 
September 22nd, 1877, and a deed from McClellan to de- 
fendant Parker, acknowledged September 25th, 1877. Par- 
ker testified that he had sold the land to the other defend- 
ants, and given them a bond for title. The plaintiff also 
offered evidence to show that he had paid the taxes on the 
land for the years 1872, 1873 and 1877. 

I. The tax deed offered in evidence, as the basis of 
plaintiff’s title, shows on its face, that it was sold by Wm. 
Paff, collector of Pettis county, whilst the deed is made by 
Adam Ittel, “treasurer and ex-officio collector of Pettis 
county.” The law directs the county collector to execute 
the deed. 2 Wag. Stat., p. 1205,§ 216. This deed seems 
to have been made by the county treasurer as ex-officio col- 
lector. Under the general law, they are separate offices, 
2 Wag. Stat., p. 1178, § 92. 1 Wag. Stat., p. 410, § 1. 

The sale was made by the county collector Paff, proper, 
as late as October, 1872; if there was any change in the 
local organization of the county subsequent thereto, so as to 
devolve the duties of county collector on the treasurer, that 
fact should have been made to appear affirmatively by the 
party offering the deed. For there is but one contingency, 
under any statute in force at the time of the alleged making 
of the deed, under which the functions of collector could be 
exercised by the treasurer; and that was in the instance 
of a township organization ia that county. And as the 
organization by townships was a matter optional with each 
county, the adoption thereof by this county, if it ever did, 
was a matter resting so far en pais, that the courts will not 
take judicial cognizance of the adoption. It is a fact which 
the party seeking to avail himself of on trial, must bring 
to the notice of the court by extrinsic evidence. Robinson 
v. Jones, 71 Mo. 582, 584; Ober v. Pratte, 1 Mo. 80; Sum- 
ners Vv. Tice, 1 Mo. 349 ; Southgate v. A. § P. R. R. Co., 61 
Mo. 89; Gorman v. P. R. R. Co., 26 Mo. 441. 

II. The deed shows on its face that the judgment was 
rendered at the “August adjourned term, 1872.” Section 
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182, 2 Wagner’s Statutes, p. 1196, provided that county 
courts shall have jurisdiction to render judgments for 
taxes, “ and there shall be a term of said court held in the 
several counties, on the third Monday of July, annually, 
for that purpose.” Section 183 provides that, if from “any 
good cause,” the collector is prevented from obtaining judg- 
ment on the first Monday in July, he may apply at any 
succeeding term, and sell on some day other than the first 
Monday in October; “ provided that he shall have given 
due notice of the time of such application and sale.” Sec- 
tion 188 also provides that, if judgment be not obtained at 
the term at which judgment is prayed, judgment may be 
obtained at some subsequent regular term of said court. 

The notice given by the collector for judgment and 
for sale, was notice of an application to the August ad- 
journed term. This was not a compliance with the statute 
which required notice of application to the special term, as 
provided by section 182, supra, or to some subsequent reg- 
ular term. There was no authority of law for an applica- 
tion to an adjourned term of court, and the notice was 
worthless for the purposes intended. The notice is the in- 
dispensable prerequisite, and without it the court had no 
jurisdiction. In Large v. Fisher, 49 Mo. 307, Judge Adams 
says: “A regular notice published as the law requires, is 
the very foundation of the collector’s authority to sell. In 
selling lands for taxes, he is executing a mere naked stat- 
utory power, and the rights of the citizen to his property 
cannot be divested by this kind of sale, unless it appears 
affirmatively from the form of the collector’s deed that all 
the prerequisites of the statute have been strictly pursued. 
This is the settled law of this State.” Spurlock v. Allen, 49 
Mo. 178; Lagroue v. Rains, 48 Mo. 536; State ex rel. v. 
Mantz, 62 Mo. 258. 

This deed substantially pursues the blank form pre- 
scribed by the statute ; but upon reference to the law which 
contains and shows what must be done by the law officers 
in carrying out its provisions, in reference to tax judgments 
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and sales and deeds, we find that, as far as this record 
shows, the wrong officer executes the deed; and that the 
judgment was obtained at a term of the court different from 
that provided by law. At the time this judgment was ob- 
tained, the law fixed the regular terms of the county courts 
(1 Wag. Stat., p. 442, § 17), on the first Mondays in Feb- 
ruary, May, August and November. The revenue law, 
section 182, supra, fixed the first Monday in July as the 
term at which such judgment should be taken, or at “ any 
subsequent regular term.” Sec. 188,supra. But the notice 
of application for judgment, in this case, ran to neither of 
these times, but to the “August adjourned term.” 76 Mo. 
129. This is not such compliance with the requirements 
of the statute as the authorities above quoted hold to be 
necessary. We think, therefore, that the circuit court did 
not err in excluding the deed. This proceeding is fora 
purpose. The notice is given so that the owners of the 
land may have their day in court. It stands in the place 
of summous in the circuit court. Who would undertake 
to commence a suit in the circuit court and make the sum- 
mons returnable to an adjourned term of court? If not 
permissible in courts of general jurisdiction, it would seem 
to be improper in courts of limited jurisdiction, which are 
confined strictly to their statutory power. State ex rel. v. 
Shortridge, 56 Mo. 126; Saline Co. v. Wilson, 61 Mo. 237; 
Jefferson Co. v. Cowan, 54 Mo, 234; Steines v. Franklin Co., 
48 Mo. 167. 

Ill. The plaintiff in error insists, that by section 221, 
if the tax purchaser records his deed, “suit must be brought 
within three years to invalidate the deed.” That section 
provides as follows: “Any suit or proceeding against the 
tax purchaser, his heirs or assigns, for the recovery of the 
lands sold for taxes, or to defeat or avoid a sale or convey- 
ance of lands for taxes * * _ shall be commenced 
within three years from the time of recording the tax deed, 
and not thereafter.” 

This suit, it will be observed, is by the “tax purchaser,” 
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and against the defendants, who claim to be the owners. 
If this position be correct, it would require the party 

in possession to sue for possession. The defendants being 
in possession and claiming title, had no occasion to sue. 
No law can compel one who has possession under claim of 
right to take legal steps against an outstanding or opposing 
claim. Such an one has none of his rights assailed, and 
having all the law can give him, he cannot be called upon 
to litigate or contest pretended or alleged claims, until he 
is assailed. If one be ousted of his land, he then must as- 
sert his rights by suit, within the time prescribed by law, 
or forfeit his claim by the lapse of time. If not, the law of 
limitations presumes that he has abandoned all claim. Such 
laws can only operate against one who is not already in the 
enjoyment and dominion of his rights. Statutes of limita- 
tion are designed to compel one whose rights are withheld, 
to assert them within the time prescribed, but can have no 
effect upon him who has possession. If the tax purchaser, 
in this case, had possession, then the owner must assert his 
claim by suit, within the time prescribed by the statute or 
be forever barred. Groesbeck v. Seely, 13 Mich. 330, as- 
serts this doctrine: “In the present case the party assert- 
ing a legal claim, against one which he claims to have been 
illegal, is in possession as a defendant. The other claimant 
is the actor, and insists that, whether his tax title was legal 
or worthless originally, it has become good, although the 
defendant has not been previously ousted and guilty of 
delay in enforcing his title. If this tax title can be made 
indefeasible against a title in possession, by mere lapse of 
time, it might as well have been declared so originally. It 
would, in either case, be nothing more nor less than depriv- 
ing one of his property without any legal process, and is 
simply confiscation by ministerial and not judicial action.” 
Taylor v. Miles, 5 Kansas 512, was a case where the tax 
purchaser brought ejectment against the original owner in 
possession, more than two years after his tax deed had been 
recorded, which was the period of limitation under the 
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Kansas statute. The court say: “Ile could not com- 
mence an action to recover property that was already in his 
own possession; and he could not evict any one that was 
not on his land or in possession thereof, either actively or 
constructively. Ile therefore, never had an opportunity to 
have his day in court.” 

In considering a statute substantially similar to ours, 
the court in Baker v. Kelly, 11 Minn. 489,say: “If see- 
tion seven, therefore, applies at all to ejectment, it only limits 
the time within which such actions may be brought, in the 
few and exceptional cases, where the claimant under the 
tax sale, obtains possession without contest, and within one 
year after the record of the tax deed, denying such remedy 
in other cases.” 

IV. The last point insisted on by the plaintiff in error, 
is that he is entitled to recover on his prior possession. 

Prior possession in this case must be adverse possession, 
because it has been held that his tax deed is void. That 
is to say, that prior possession, which is sufficient and nee- 
essary to maintain ejectment, must be visible, notorious, 
continued and actual. Dalton v. Bank, 54 Mo. 105; Doan 
v. Sloan, 42 Mo. 106. “Wherein, it may be asked, does the 
actual possession, required in case of prior possession differ, 
if at all, from the actual possession demanded in adverse 
possession. We see noground for drawing any distinction, 
and think none exists.” Polack v. McGrath, 32 Cal. 15. 

The question of possession was fully presented to the 

jury by appropriate instructions, and they found for the 
defendant, and we think they had ample reason to do so. 
Crispen v. Hannavan, 50 Mo. 536. The land was uninclosed, 
unoccupied prairie, a common grazing ground. Five years 
after the tax sale, the plaintiff leased it to the witness Marti, 
for grazing purposes for 1877, with the privilege of two 
years if he so desired. Marti herded his cattle on it during 
the summer of 1877, but left it in October, without leaving 
any indicia of possession. In February, 1878, no one being 
in possession visibly, defendants being the owners, took pos- 
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session and fenced the whole, and broke and cultivated a 
part of the land. After they commenced fencing, Marti, 
the lessee, came upon the land and built a pen about fifty 
feet square, panels sixteen feet long, with two planks to a 
panel, and then left, making his appearance no more. 
These being the facts, the jury found for the defendants, 
and we hold they were justified in so doing. This did not 
amount to such prior possession as would entitle the plaint- 





iff to maintain ejectment. 
The judgment of the circuit court is affimmed. Mar- 
tin concurring. Philips, having been of counsel, did not 


sit in the case. 


Tue Statz v. JENNINGS, Appellant. 


1. Criminal Law: RECENT POSSESSION OF STOLEN PROPERTY: PRESUMP- 
tions. Where property has been stolen, and recently thereafter it 
is found in the possession of another, such person is presumed to be 
the thief, and, in the absence of other rebutting evidence, if he fail 
to account for his possession of such property in a manner consistent 
with his innocence, this presumption becomes conclusive against 
him, 

An instruction to this effect is not open to the objection that it 
assuines as a fact, that defendant was in possession of the property 
recently after it was stolen. 





2. ; ALIBI: BURDEN OF PRooF. Where an alibi is relied upon as 
a defense in a criminal prosecution, the burden rests upon the de- 
fendant to establish it to the satisfaction of the jury. 

3. ———: ABSENT WITNESS: CONTINUANCE. Where a continuance is 


asked by a defendant in a criminal prosecution, on account of the 
absence of material witnesses who had been subpcenaed, but for 
whom no attachment had been asked, in a case where an attach- 
ment would have been ineffectual to secure their attendance, the 
prosecuting attorney may prevent a continuance by admitting, as 
provided by statute, (R. S. 1879, 2 1886,) that said witnesses, if pres- 
ent, would testify as stated in the application of the accused for a 
continuance, Such construction of the statute does not deny to 
the accused his constitutional right to have process to compel the 
attendance of witnesses in his behalf. Const. 1875, art. 2, 2 22. 
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Suerwoop, J., DissEnTING. 


Criminal Law: CONSTITUTION: CONTINUANCE. Revised Statutes 
1879, section 1886, violates section 22 of article 2 of the Billof Rights, 
because the latter section provides that a defendant in a criminal 
cause, shall have compulsory process for his witnesses, a right which 
the statute denies him. 

: It is unconstitutional, because, while the 
constitution lodges in the breast of the trial court the authority, 
upon facts presented, to grant or deny a continuance in a criminal 
cause, the statute in question, whenever operative, transfers that 
judicial discretion to the prosecuting attorney, by him alone to be 
exercised. 





: . It is, also, unconstitutional, because the 
rights ‘enieaal by the Bill of Rights are excepted out of the gen- 
eral powers of the government. While those rights continue in 
force, they are to remain absolute and unchangeable rules of action 
and wanpeine and all laws contrary thereto are void. 


For these reasons, it is beyond the power 
of the ‘nian to take away from a defendant, charged with crime, 
a plain constitutional right; the right to compel the attendance of 
his witnesses, and force upon him in lieu thereof the beggarly sub- 
stitute of his own affidavit, praying for the enforcement of that very 
same constitutional right. 








Henry, J., DissentTina. 


Criminal Law: RECENT POSSESSION OF STOLEN PROPERTY: PRESUMP- 


tions. The recent possession of stolen property affords no pre- 
sumption, either of law or fact, which the court may declare to the 
jury, that the person so in possession stole it, but is only circum- 
stantial evidence of guilt. And it does not devolve upon the ac- 
cused to show that his possession is not guilty possession, but the 
burden is upon the State throughout. Hoven, C. J., concurring. 


Appeal from Henry Circuit Court—lon. J, B. Gantt, 


Judge. 


AFFIRMED. 


M. A. Fyke, B. G. Boone and P. A. Parks for appel- 


lant. 


The court erred in overruling defendant’s application 


for a continuance. The witness, Peerey, had been duly 
























































OCTOBER TERM, 1883. 187 








The State v. Jennings. 





subpeenaed, but was injured and taken sick but’a few days 
before the trial, and could not attend, and the application 
being made at the term at which the indictment was found, 
the court ought to have given the defendant the benefit of 
the personal presence of the witness before the jury. An 
attachment in this case would have been of no avail, as the 
witness was sick and unable to attend court, as the court 
found by holding that the application was sufficient. State 
v. Hickman, 75 Mo. 416. The instruction upon the recent 
possession of stolen property, was erroneous. Ist, Because 
it assumes that defendant recently after the mare was stolen 
had possession of her—a fact which defendant denied all 
the way through the case. 2nd, It tells the jury that de- 
fendant relies in part for his defense on the claim that he 
was not present when the mare was stolen. It wholly 
ignores all evidence as to the fact that defendant was not 
at Warrensburg, and, therefore, not in the possession of 
the mare. 


D. H. McIntyre, Attorney General, for the State. 


The court did not err in overruling defendant’s appli- 
cation for continuance. The absent witnesses were unable 
to attend on account of sickness. No attachment was asked 
in either case, and if it had been, the witnesses were, by 
defendant's own showing, too sick to attend, and it would 
not have been error to refuse it. State v. Hatfield, 72 Mo. 
518. It is in just such cases that the admissions provided 
for by section 1886 may be made. State v. Hickman, 75 
Mo. 416. The instruction as to recent possession of stolen 
property, correctly declares the law, (State v. Bruin, 34 Mo. 
541); and a preponderance of evidence was necessary to 
establish an alibi. State v. Northrup, 48 Ia. 583; State v. 
Kline, 54 Ta. 183; State v. Krewsen, 57 Ia. 588; State v. Red, 
53 Ia. 69; State v. Reitz, 83 N. C. 634; Wade v. State, 65 
Ga. 756. 


Norton, J.—The defendant was indicted in the circuit 
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court of Ifenry county at its December term, 1882, and at the 
same term, on the 12th of January, 1883, defendant applied 
for a continuance because of the absence of two material 
witnesses, both of whom had been subpeenaed, but in con- 
sequence of sickness were unable to attend the trial. Upon 
the admission of the prosecuting attorney that the wit- 
nesses, if present, would testify as stated in the affidavit, 
and that such statement might be read as their evidence, 
the court overruled the application and the trial proceeded, 
which resulted in the conviction of defendant. The cause 
is before us on defendant’s appeal, and the action of the 
court in overruling the application for the continuance and 
in giving the following instruction are assigned for error: 

“The court instructs the jury that the law presumes 
the innocence and not the guilt of the defendant, and allows 
this presumption to continue until overcome by evi- 
dence proving his guilt. And on the other hand where 
property has been stolen, and recently thereafter, the same 
property is found in possession of another, such person is 
presumed to be the thief, and, if he fails to account for his 
possession of such property in a manner consistent with his 
innocence, this presumption becomes conclusive against 
him; but in this case, the jury are instructed, that the de- 
fendant relies, in part, for his defence upon the claim that 
he was not present when the mare was stolen, as charged 
in the indictment, but was some distance from the place 
where said mare was taken at the time of said taking. 
Now if the jury find and believe from the evidence, that 
at the time said mare was stolen, the defendant was not 
present at the place from which she was stolen, but was 
some distance from said place, then the jury must acquit 
him, as the presumption of guilt from such recent posses- 
sion would be rebutted by such proof made to the satisfac- 
tion of the jury.” 

The rule announced in that portion of the instruction 
which relates to the presumption arising from the recent 
possession of stolen property has received the repeated 
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sanction of this court. State v. Kelley, 73 Mo. 608, and the 
cases therein cited; State v. Babb, 76 Mo. 501. 

The remaining portion of the instruction, which coun- 
sel for defendant claims to be misleading, and subject to be 
. construed as assuming that defendant was in the possession 
of the mare, the subject of the larceny, recently after she 
was stolen, when considered with reference to the other in- 
structions given and the evidence, could not have prejudiced 
defendant nor misled the jury. 

On the trial the State sought to establish the guilt of 
defendant by showing that he was seen in Warrensburg 
about 8 o'clock in the morning, of the day after the theft 
was committed with the stolen mare in his possession, and 
that he sold her there for $65, she being worth about $150. 
The evidence introduced by the State tended to establish 
the above facts. On the other hand, the evidence intro- 
duced by the defendant, tended to show that at the very 
same time the State’s witnesses said defendant was in War- 
rensburg, he was at another place, twenty odd miles distant 
from Warrensburg. In this conflicting state of the evi- 
dence, it was for the jury to determine the question, as to 
whether or not, defendant was seen in possession of the 
mare the morning after she was stolen, and this question, as 
well as all others, were fairly submitted to the jury in other 
instructions, in which they were told that they were the 
sole and exclusive judges of the credibility of the witnesses 
and the weight to be given their evidence; and, if from all 
the evidence in the case, they entertained a reasonable 
doubt of defendant’s guilt it was their duty to acquit him. 
We do not understand the instruction to assume as a fact, 
that defendant was in possession of the stolen property 
recently after it was stolen; but as a direction to the jury 
that although they might believe that defendant was seen 
in the possession of the animal soon after she was stolen, 
yet if they further believed that defendant was not present 
at the place from which she was stolen, but was some dis- 
tance therefrom, that this would rebut the presumption 
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arising from such possession, that he was the thief. The 
requirement that the alibi relied on should be made out to 
the satisfaction of the jury was fair to defendant; the bur- 
den of establishing it rested upon him and he cannot com- 
plain of the instruction in that respect, especially so in view 
of the instruction given that if on the whole case the jury 
had a reasonable doubt they would acquit, and the further 
instruction that before they could convict on circumstantial 
evidence, the circumstances tending to show guilt should 
be established beyond a reasonable doubt, and when the 
circumstances so established should point so strongly to the 
guilt of defendant as to exclude any other reasonable 
hypothesis. 

It is also insisted that the court erred in overruling de- 
fendant’s application for a continuance. It appears that 
the application was based on the absence of two witnesses 
who had been subpeenaed, but were not in attendance, and 
that an attachment, which, so far as the record shows, was 
not asked, would have been ineffectual to secure their at- 
tendance had it been asked. Upon the admission of the 
prosecuting attorney, that said witness, if present, would 
testify to the facts stated in the affidavits, and that such 
statement should be read as their evidence, the continuance 
was refused, and the trial proceeded with. This action of 
the court is fully sustained by the cases of State v. Hickman, 
75 Mo. 416; State v. Underwood, 75 Mo. 230; State v. Miller, 
67 Mo. 604; State v. Hatfield, 72 Mo. 518; State v. Under. 
wood, 76 Mo. 630. 

It is claimed that the act of the legislature authorizing 
such action as was taken by the court in this case in regard 
to the continuance, is in violation of the constitutional 
right given to a defendant in a criminal prosecution to 
have compulsory process to procure the attendance of wit- 
nesses in his behalf. In the caseof State v. Hickman, supra, 
this precise question was before the court, and it was held 
that when a defendant had availed himself of the process 
of the court to procure his witnesses, and it had failed to 
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secure their attendance, that the act authorizing or requir- 
ing the court to overrule an application for continuance, 
based upon the absence of such witnesses, provided the 
prosecuting attorney would agree that the statement of 
what they would swear to, if present, should be read as 
their evidence, violated no constitutional right of defend- 
ant. At one time in the history of the common law a de- 
fendant in a criminal case could not avail himself of the 
process of the court to bring in his witnesses, and if he suc- 
ceeded in getting them before the court without such pro- 
cess, While he might examine them he could not demand 
that they should be sworn. To remedy this wrong and 
change the rule, a clause, in effect the same as that con- 
tained in our bill of rights, is to be found in Magna Charta. 
The evident purpose of it was to give to persons criminally 
charged the means of getting evidence in their behalf be- 
fore the court and jury, through the process of the court. 
Its object was to prevent a person charged, with being 
tried for a crime without the evidence he wished to offer in 
his defense. When the process to procure the attendance 
of witnesses has been resorted to by a defendant, and proves 
to be ineffectual, the act of the legislature, which provides 
that notwithstanding such failure, if he state in his applica- 
tion for a continuance what he expects to prove by the 
absent witness, whom the process of the court has failed to 
bring, and the prosecuting attorney admits that such state- 
ment may be received and read as the evidence of such wit- 
ness (which, when read, we have held shall be entitled to 
the same weight as the evidence of any other witness) the 
continuance shall not be granted, may be said to be in aid 
rather than in contravention of defendant’s constitutional 
right ta process, inasmuch as he gets the full benefit of the 
evidence without having his witness subjected to a cross- 
examination by the State. 
“The power of cross-examination has been justly said 
to be be one of the principal, as it certainly is one of the 
most efficacious, tests which the law has devised for the 
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discovery of truth. * * It is not easy for a witness 
who is subjected to this test to impose on a court or jury, 
for however artful the fabrication of falsehood may be it , 
cannot embrace all the circumstances to which a cross-ex- 
amination may be extended.” Greenleaf’s Evidence, § 
445. 

The act in question gave to the defendant the benefit 
of the evidence of his witnesses, without the severe test of 
a cross-examination being applied to discover the truths of 
such statements. The above principle doubtless gave rise 
to the constitutional requirement, that the accused should 
have the right to meet the witnesses against him face to 
face, in order that the truth of their statements might be 
subjected to the test which a rigid coss-examination always 
affords. The argument which would strike down the act 
in question as being in contravention of the constitution, 
would also strike down that rule of law which makes the 
dying declarations of the victim of a murderer evidence 
against the person charged with the crime. And this court 
has held, all the judges concurring, that such testimony is 
admissible, and the rule authorizing its acceptance is not in 
violation of the constitution, which expressly declares, that 
the accused shall have the right to meet face to face the 
witnesses against him. State v. Vanzant, 80 Mo. 67. 

Revised Statutes, section 1886, which is claimed to be 
in contravention of defendant’s constitutional right to pro- 
cess, does not deny to a person criminally charged the right 
to resort to the process of the court to bring in his witnesses ; 
but provides, as construed by this court in the case of State 
v. Hickman, supra, that the trial shall proceed when the 
process, when resorted to, has been ineffectual to secure the 
presence of the witness, upon the admission of the prose- 
cuting attorney that the statement contained in the affidavit 
for continuance as to what the absent witnesses would 
swear to should be received as their evidence. It was 
held in that case, that the above section “can only be in: 
yoked by the state after the accused, by exercising reasons 
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able diligence, shall have unsuccessfully employed the power 
of the court to secure the personal presence of such of his 
witnesses as may be within the reach of its process. He is 
entitled to a reasonable time to have a subpoena, which has 
been seasonably issued, served and returned; and if the 
witness be found and fail to attend, he is entitled to an at- 
tachment to compel his attendance. If the attachment 
prove unavailing, and the defendant thereupon applies for 
a continuance, the State may then prevent a further delay 
in the trial by consenting that the facts which the absent 
witness is expected to prove, and which are set out in said 
application, shall be taken and receivel by the court and 
jury as the testimony of such absent witness.” 

Judges Ilough, Henry and Ray concur in the views 
expressed herein in reference to the action of the court in 
overruling the application for continuance, and Judges 
Ray and Sherwood concur in the views expressed in refer- 
ence to the action of the court in giving the instruction 
complained of. This results in an aflirmance of the judg- 
ment, and it is hereby affirmed. 


Surrwoop, J., Dissentina.—On one of the points de- 
cided in the foregoing opinion, I do not coneur, and, there- 
fore, I will now discuss the correctness of the ruling which 
compelled the defendant to go to trial, notwithstanding his 
affidavit and application for a continuance. This discus- 
sion will, of course, involve the constitutionality of section 
1886, which is as follows: 

“Section 1886. Testimony of absent witness may be 
admitted—effect of. If in any such case the adverse party 
will consent that on the trial the facts set out in the appli- 
cation or affidavit, as the facts which the party asking the 
continuance expects to prove by the absent witness, shall 
be taken as and for the testimony of such witness, the trial 
shall not be postponed for that cause; but the facts thus 
set out shall be read on the trial and shall be taken and 
received by the court or jury trying the cause, as the testi- 
13—81 
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mony of the absent witness; but such facts may be con- 
tradicted by other evidence, and the general reputation of 
such witness may be impeached as in the case of other wit- 
nesses who testify orally or by deposition.” 

This section has been passed upon heretofore, but its 
constitutionality was not even alluded to in the case of State 
v. Miller, 67 Mo. 604; nor in that of State v. Hatfield, 72 
Mo. 518; though it seems to have been taken for granted. 
But the constitutionality of this section was evidently ques- 
tioned in the case of State v. Underwood, 75 Mo. 230, and 
the former cases were very doubtingly and with extreme 
reluctance followed. The judgment in that case, however, 
was reversed solely because the trial court, in its instrue- 
tions, took an unwarrantable distinction between the testi- 
mony of witnesses personally present, and the statutory tes- 
timony of those who were absent. The latest adjudication 
on the subject is the State v. Hickman, 75 Mo. 416. In that 
case, though section 22 of article 2 of the constitution is 
quoted, the constitutionality of section 1886 is not dis- 
cussed. 

It is impossible to overestimate the importance of the 
point thus presented, since, upon its proper determination, 
may depend the life or liberty of every citizen against 
whom is brought a criminal accusation. In discussing a 
topic of such importance, all questions of expediency, all 
questions of cost, all questions of convenience, all questions 
of a rapid disposition of causes on the criminal calendar, 
are not entitled to a moment's serious consideration. When 
compared with and weighed against a great fundamental 
right, such minor questions as above noted resemble indeed 
the “small dust of the balance.” 

The only point to be looked to, therefore, is, what does 
section 22 of article 2 of that portion of our constitution, 
commonly called the Bill of Rights, mean when it says that 
“jin criminal prosecutions the accused shall have process 
* * to compel the attendance of witnesses in his 
behalf?” Mr, Justice Story has said in reference to the 
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proper method to be pursued in construing constitutions : 

“ They are instruments of a practical nature, founded 
on the common business of life, adapted to common wants, 
designed for common use, and fitted for common under- 
standing. The people make them, the people adopt them ; 
the people must be supposed to read them with the help of 
common sense, and cannot be presumed to admit in them 





any recondite meaning or any extraordinary gloss.” Story 
Const., § 451. In short, that the words of such an instru- 
ment are to be taken and received in their ordinary accep- 
tation and import, and no hidden, abstruse, specious, plaus- 
ible, out-of-the-way meaning is admissible. And that 
learned author and eminent jurist elsewhere says that “the 
first and fundamental rule in the interpretation of all in- 
struments, is to construe them according to the sense of the 
terms and the intention of the parties,” and that “words 
are generally to be understood in their usual and most 
known signification, not so much regarding the prupriety 
of grammar as their general and popular use.” Jb., § 400. 

It would only be the assertion of an acknowledged 
fact to say of the words under discussion, that “in their 
usual and most known signification,” that in “ their general 
and popular use” they mean, and have always been con- 
strued to mean, the right of the accused, in his own behalf, 
to compel the personal presence of his witnesses at the time 
when and the place where the “ criminal prosecution” is in 
progress. For what purpose are those witnesses thus com- 
pelled personally to attend at the time and place of such 
“criminal prosecution?” Only one answer can be given to 
this question, an answer derived from contemporary con- 
struction and habitual practice, ever since the constitutional 
provisions were adopted, and that is, that those witnesses 
may testi‘y orally and in open court touching the innocence 
or guilt of the accused. 

The framers of our American constitutions were well 
acquainted with the history of criminal trials in the mother 
country. They were many of them profound and learned 
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lawyers, and they knew by heart that dark and bloody 
history. They knew that in criminal trials in England the 
accused was not allowed, in capital cases, and all felonies 
were capital, to have compulsory process for his witnesses; 
to have them, when present, even so much as sworn; they 
knew that Lord Coke had vainly denounced such practices 
as contrary to magna charta, tyrannical and unjust, and had 
declared that a trial “according to the law of the land” 
meant and included the right of the accused to have wit- 
nesses sworn for him. They knew that the English judges 
absolutely refused to permit a party accused in criminal 
cases to exculpate himself by the testimony of any witness. 
They knew that even those judges, the subservient tools of 
the British crown, had at last grown so heartily ashamed 
of such a practice, that they gradually introduced the prac- 
tice of examining witnesses for the accused, but not upon 
oath. The consequence of which was, that the jury gave 
less credit to this latter evidence than to that produced by 
the government. They knew of those gloomy transgres- 
sions of natural and positive law that rendered the En- 
glish courts, “in cases of treason, little better than cav- 
erns of murderers.” They knew that such trials pro- 
ceeded with “ the want of all evidence except written, per- 
haps unattested examinations or confessions.” Iallam 
Const. Hist., 138. They knew that the criminal jurispru- 
dence of England was “crimsoned with the blood of per- 
sons who were condemned to death, not only against law, 
but against the clearest rules of evidence.” 2 Story Const., 
§ 1792. Knowing all this, the framers of our State constitu- 
tion were not content to say, as they doin section 30 of 
article 2 of our Bill of Rights: “That no person shall be 
deprived of life, liberty or property, without due process of 
law,” but they went further and ordained section 22, already 
referred to, declaring thereby in the most positive and em- 
phatic terms: 
“ In criminal prosecutions the accused shall have the right 
to appear and defend in person and by counsel ; to demand the 
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nature and cause of the accusation; to meet the witnesses against 
him face to face; to have process to compel the attendance of 
witnesses in his behalf, and a speedy public trial by an impar- 
tial jury of the county.” 

Of a similar provision in the amendment to the con- 
stitution of the United States (article 6, amendments,) Mr. 
Justice Story remarks: “The wisdom of these provisions 
is, therefore, manifest, since they make matters of consti- 
tutional right what the common law had left in a most im- 
perfect and questionable state. The rights to have wit- 
nesses sworn and counsel employed for the prisoner, are 
scarcely less important privileges than the right of a trial by 
jury. The omission of them in the constitution is a matter 
of surprise, and their present incorporation is a matter of 
congratulation among all the friends of rational liberty.” 
2 Story Const., § 1794. 

Mr. Justice Cooley, when treating of the force and 
effect of that portion of a written constitution, termed a 

sill of Rights, says: “Other clauses are sometimes added 
declaratory of the principles of morality and virtue; and 
it is also sometimes expressly declared, what indeed is im- 
plied without the declaration, that everything in the declara- 
tion of rights contained is excepted out of the general pow- 
ers of government, and all laws contrary thereto shall be 
void. * * While they continue in force they are 
to remain absolute and unchangeable rules of action and 
decision.” Cooley Const. Lim., 46. 

In the light, then, of the obvious meaning of the 
words employed in the section of the constitution under 
discussion, in the light of their usual signification, in the 
light of the contemporaneous construction of those words, 
in the light of the habitual practice in the courts, in the 
light of the authorities I have quoted, not a doubt lingers 
in my mind that section 1886 of the statute, is in conflict 
with section 22, article 2, of the Billof Rights; that those 
rights are “excepted out of the general powers of the gov- 
ernment ;” that they constitute absolute and unchangeable 
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rules of action and decision, and section 1886 being con- 
trary thereto, is of consequence void, for no one can doubt, 
but for this statute, the right of a party accused, whose 
affidavit discloses due diligence, to have the full benefit of 
the constitutional provisions ordained in his behalf. State 
v. Farrow, 74 Mo. 531. But under the operation of the 
statute an accused party who makes the proper showing 
for a continuance, is deprived of, and cut off from, his con- 
stitutional right, at the option of the prosecuting attorney, 
by the latter merely consenting that the allegations of the 
affidavit for a continuance shall be taken as and for the tes- 
timony of the absent witness. If the prosecuting attorney 
were required by the statutes to directly admit the truth of 
the allegations of the affidavit, there would be more plaus- 
ibility in the view that the requirements of the constitution 
were fulfilled, and some of the authorities hold that such 
direct admission will answer. People v. Vermilyea, 7 Conn. 
869 ; Van Meter v. People, 60 Ill. 168 ; People v. Diaz, 6 
Cal. 248; Dowings v. State, 7 8. & M. 475; State v. Butte, 
6 La. Ann. 652; Wassels v. State, 26 Ind. 30. 

There were no statutory provisions, however, in the 
state where those cases were decided, but if it be true, as 
the autorities hold, that over the rights secured by the Bill 
of Rights no department of the government, neither execu- 
tive, legislative nor judicial, has any control, and all laws 
contrary thereto are void, the case at bar must be regarded 
in the same light as if the statute under discussion had not 
been enacted; and if this be true, then those cases are not 
without bearing upon the present investigation, holding, as 
they do, that an admission of the allegations of the affi- 
davit by the prosecuting attorney, such as that provided 
by section 1886, and which that official was allowed to con- 
tradict, was altogether insufficient. 

In Vermilyea’s case, Supra, Wadsworth, J., in speaking 
on this point, said: ‘ The defendants were entitled to the 
oral evidence, or what was equivalent, or they were entitled 
to nothing. Is it, then, an answer to say ‘Gen. Swift would 
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so swear?’ Is such a mode of receiving a witness’ testi- 
mony known to the law? Should time be taken at this 
day to show the difference between such evidence and the 
oral testimony of a witness, to demonstrate the vital im- 
portance of an open and public examination before a jury? 
Where the witness speaks not only in direct language, but 
by his appearance, his explanations, his corrections of what 
may be doubtful, inconsistent or apparently untrue? Such 
was the testimony to which the defendants were entitled, 
if to any; not evidence reflected through their affidavits ; 
subject, besides, to have its already diminished and feeble 
force destroyed by adverse testimony. A witness is called. 
Ile is impeached in certain particulars. Is he not uniformly 
called again to correct and explain? Is it not familiar with 
the whole profession that such a course is material and 
many times essential to the ends of justice? We all know 
the superior weight of a witness attending in person; how 
important it is, especially in a complicated matter, that he 
should be on the spot to obviate seeming contradictions. 
There seems to me no doubt that this admission was very 
far from giving the defendants an equivalent for Gen. Swift’s 
personal testimony. Witnesses were introduced, the tend- 
ency of whose evidence was to show that he knew noth- 
ing; that he was entirely unacquainted with the transac- 
tions in controversy. Various explanations might have 
been given to that evidence by Gen. Swift. I know of no 
rule, which, in a case like this, stops short of an absolute 
concession of the facts stated in the affidavits of the party.” 

And in that ease that of Hooker v. Rogers, 6 Cowan, 
577, is spoken of approvingly, where the judgment was 
reversed because the witness, being unable to attend, this 
was held sufficient cause for putting off the trial, on the 
ground that “substituting the examination of witnesses on 
interrogatories for their personal attendance might prejudice 
the defendant’s rights. He was entitled to their personal 
attendance.” Now, if this be the rule in civil cases, then, 
a fortiori, it should be the rule in criminal cases, In 
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Van Meter’s case, the supreme court of Illinois held that 
the only admission which ought to be received from the 
prosecuting attorney was one “admitting the statements of 
the affidavit to be absolutely true.” And when speaking of 
permitting the affidavit to be contradicted by the prosecut- 
ing attorney, remarked: “This would take from the ae- 
cused what might be of the greatest importance if his 
affidavit may be contradicted—the right to have his wit- 
nesses seen and heard by the jury.” 

For these reasons, already stated, and others presently 
given, | am of the opinion that the better view of this sub- 
ject is that taken by the supreme court of Tennessee, where 
it is held that even an unqualified admission of the truth 
of the facts set forth in the affidavit, will not answer the 
demand of the constitution. Ruse, J., remarking: “In 
the case referred to in 10 Yerg. we say that the practical op- 
eration of such an arrangement upon the rights and fate of 
the defendant must often, if not always, be perfectly illu- 
sory. We now go further than the intimation contained 1n 
that case, and say that where the admission of the counsel 
for the State is not merely that the witness would testify as 
stated, but that the facts are true as set forth in the affidavit, 
such admission should not preclude the defendant, in a 
criminal case, from his constitutional right of having the 
witnesses personally present at the trial. It were needless 
to urge upon practical and intelligent minds the difference 
in point of legitimate effect between the personal presence 
of candid, respectable witnesses, who testify to facts in de- 
tail, ramification and bearing, and the general admission of 
these by an attorney-general, little impressing perhaps the 
minds of the jury, and constituting as to its extent and 
bearing a fruitful source of difficulty and dispute. It were 
needless to urge how such a practice would tempt the un- 
fortunate defendant, if he must forego the advantage of per- 
sonal attendance of his witnesses, to seek an undue equiva- 
lent by amplifying at the hazard of perjury, the statement 
in his aflidavit so as to obtain the broadest possible admis- 
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sion from the State. In every view, therefore, as it regards, 
the rights of the defendant, and the safe, equal and pure 
administration of justice, the practice referred to is im- 





proper and erroneous.” Goodman v. State, Meigs, 195, 
This ruling was followed in the cases of De Warren v. State, 
29 Tex, 464; People v. Dodge, 28 Cal. 445. 

But I am told that the sole object of the section 22, 
aforesaid, “is to enable the defendant to get the testimony of his 
witnesses.” If such was the purpose of the section, the 
framers of the constitution were singularly unhappy in the 
employment of words whereby to convey their meaning. 
If those framers of the constitution had intended any such 
thing they would unquestionably have left out the meaning- 
less words, “attendance of witnesses,” and substituted 
therefor, “the testimony of witnesses in his behalf,” thus 
keeping alive and tostering the very evil which the whole 
history of the subject shows they intended to pluck up and 
destroy root and branch. 

If, as Judge Cooley says, the rights secured by the Bill 
of Rights are “absolute and unchangeable rules of action 
and decision;” if “they are excepted out of the general 
powers of the government;” if “all laws contrary thereto 
should be void,” by what authority is it, the legislature can 
say that any assumed equivalent can be given the defend- 
ant in lieu of these rights, which the constitution, in such 
plain and unmistakable terms bestows? 

By what authority is it that the legislature makes this 
forced exchange with the accused? By what authority do 
they wrest from him his clear, simple, and plain constitu- 
tional right, and give him in lieu thereof such a beggarly 
substitute? By what authority do they give him a paper 
for a man. 

If the legislature may thus emasculate one provision of 
the Bill of Rights, why not another? Why may they not, 
with equal propriety and consistency, go further, and deny 
the accused, when on trial, the personal presence of his 
counsel, and provide in lieu thereof, that “it shall not be 
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necessary in criminal prosecutions that the counsel for the 
accused shall be personally present, but that it shall be suffi- 
cient in all such cases that the counsel for the accused shall , 
deliver to the jury a written brief of points on which he 
relies, and that such brief shall be taken and received by 
the court or jury trying the cause as the brief of the absent 
counsel?” Surely, if the legislature may do the one 
thing, they may also do the other. If they may, then, 
in the expressive language of Judge Norton, in the Lafay- | 
ette county case, “constitutional provisions accomplish 
nothing, and organic laws may be set at naught by the 
merest evasion.” When treating of the binding and ob- 
ligatory force of constitutional provisions a very learned 
and accomplished jurist of New York, Judge Bronson, 
has expressed himself in this elevated and noble language: 
“Tt is highly probable that inconveniences will result 
from following the constitution as it is written, but that 
consideration can have no weight with me. It is not for 
us, but for those who made the instrument, to supply 
its defects. If the legislature or the courts may take that 
office upon themselves, or if, under color of construction, or 
upon any other specious ground they may depart from that 
which is plainly declared, the people may well despair of 
ever being able to set a boundary to the powers of the gov- 
ernment. Written constitutions will be worse than useless.” 
“ Believing, as [ do, that the success of free institutions 
depends on a rigid adherence to the fundamental law, I 
have never yielded to considerations of expediency in ex- 
pounding it. There is always some plausible reason for the 
latitudinarian constructions, which are resorted to for the 
purpose of acquiring power—some evil to be avoided, or 
some good to be attained, by pushing the powers of govern- 
ment beyond their legitimate boundary. It is by yielding 
to such influences, that constitutions are gradually under- 
mined and finally overthrown. My rule has ever been to 
follow the fundamental law as it is written, regardless of 
If the law does not work well, the people 
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van amend it, and inconveniences can be borne long enough 
to await that process. But if the legislature or the courts 
undertake to cure defects by forced and unnatural construc- 
tions, they inflict a wound upon the institution which noth- 
ing can heal. One step taken by the legislature or judiciary 
in enlarging the powers of the government, opens the doors 
for another, which will be sure to follow, and so the proc- 
ess goes on until all respect for the fundamental law is lost, 
and the powers of the government are just what those in 
authority please to call them.” Oakley v. Aspinwall, 3 
Coms. 547. And Chief Justice Marshall, when treating of 
unconstitutional provisions, remarks : 

“To say that the intention of the instrument must 
prevail; that this intention must be collected from its 
words; that its words are to be understood in that sense in 
which they are generally used by those for whom the in- 
strument was intended; that its provisions are neither to 
be restricted into insignificance, nor extended to objects not 
comprehended in them, nor contemplated by its framers, is 
to repeat what has been already said, more at large, and is 
all that can be necessary.” Ogden v. Sanders, 12 Wheat. 
213. 

And Chief Justice Black has said: 

“T am thoroughly convinced, that the words of the 
constitution furnish the only test to determine the validity 
of a statute, and that all arguments based on general prin- 
ciples outside of the constitution, must be addressed to the 
people and not to us.” [Sharpless v. Mayor, 21 Penn. St.] 

All lawyers experienced in criminal trials, feel and 
know the supreme importance of oral testimony, of the 
personal attendance of witnesses. They know full well the 
difference between a written statement and oral testimony, 
between a paper though admitted to be true, and the per- 
sonal presence and demeanor of a witness, who looks the 

jury in the eye when telling his story of the transaction. 
They know that very often the statement of a witness 
when made in chief, appears highly improbable, but that 
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the witness upon cross-examination by the state will, by a 
clear detail of the facts and surrounding circumstances, so 
support and fortify his examination in chief as to convince 
every hearer of the entire truth of his testimony. Besides 
that, they know that very frequently the witness, when 
testifying, will disclose what the accused did not and could 
not know, that others were present who will corroborate 
and confirm his story in every essential particular. But all 
these advantages—advantages which the constitution in 
express terms bestows—will be swept away from the ac- 
cused if denied compulsory process for his witnesses. I, 
therefore, do not feel at liberty to hold section 1886 con- 
stitutional, at least so far as concerns witnesses who are 
within the jurisdiction of the court, or of whose return, 
though temporarily absent from such jurisdiction, there is 
a reasonable and well-grounded prospect. Rex v. D’Esu, 
8 Burr, 1513. 

In Kansas, a state possessing constitutional and statu- 
tory provisions substantially similar to those under discus- 
sion, the supreme court there says: “The defendant has a 
constitutional prerogative to have compulsory process to 
compel the attendance of witnesses in his behalf. [Sec. 10, 
Bill of Rights.] This privilege is stripped of all its bene- 
fits to a defendant in a criminal case, if such defendant is 
forced to trial, and his trial is concluded before the return 
of the compulsory process issued to bring into court wit- 
nesses in his behalf who have disobeyed subpeenas duly 
served upon them. Of course, no court has the right to 
limit or deny this constitutional guarantee against the pro- 
test of an accused.” Whether the statute now being dis- 
cussed as to witnesses who are confessedly non-residents 
would be obnoxious to constitutional objections, it would 
be premature now to discuss. It has been held, however, 
by this court, that compulsory process cannot, under the 
constitution, be demanded for witnesses who reside beyond 
our state boundaries. [State v. Butler, 67 Mo. 59.] 

In the case at bar, the affidavit shows grounds amply 
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sufficient for a continuance, the witness having been duly 
subpeenaed, and in consequence of sickness, being unable 
to attend. 

I will not be understood as meaning that section 22 of 
article 2, is to receive any unreasonable construction. I 
will not be understood as abating the exercise of that rea- 
sonable judicial discretion, which the law confers on the 
trial courts. But I do mean that when the affidavit for 
a continuance discloses all the diligence of which the cir- 
cumstances of the case admit; that when that affidavit dis- 
closes fair and reasonable grounds for the belief that a 
material witness is within the compulsory process of the 
court, or only temporarily absent from the territory of its 
jurisdiction, and that his attendance can be secured by the 
next term, that then the constitutional right of the accused 
asserts itself, compelling a continuance, and imperatively 
forbidding any legislative makeshift from being foisted up- 
onhim. If it be asked how often is a continuance to be 
granted to a defendant, I reply, each case must be governed 
by its own circumstances, and if it be in doubt whether the 
trial court exercised its discretion soundly or unsoundly, the 
presumption will be in favor of its action. State v. Farrow, 
supra 

But [ certainly would not undertake to say in advance, 
that a case might not present such features of diligence, 
such features of the material nature of the desired testimony, 
such features of inevitable accident and unavoidable delay, 
as would, if a second affidavit for a continuance were 
denied, shock any man’s sense of native justice, and com- 
pel the declaration, that the judicial discretion ad been 
unsoundly exercised. 

Under the ruling in J0ickman’s case, supra, the issu- 
ance and service of a siny/e subpoena, and the issuance and 
attempt to serve a single attachment, although the witness 
resides within the jurisdiction of the court, and within a 
stone’s throw of the court-house, exhausts the constitutional 
right of the accused, and leaves him to the tender mercies of 
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the statute and of the prosecuting attorney, and converts 
the reasons given in the affidavit for a continuance, into 
reasons for its refusal, at the option of that officer. 

Under that ruling the application for a continuance is 
in reality addressed, not to the discretion of the court, but 
to that of the prosecuting attorney, and in his hands are 
the issues of life and death 

The constitution confides that discretion to the breast 
of the court, as its sacred and only repository, and the fact 
that the statute, in order to become operative, removes that 
discretion and arbitrarily lodges it in the breast of the pros- 
ecuting officer, is sufficient of itself to brand the section in 
question with the stigma of unconstitutionality. I cannot 
persuade myself that the constitutional rights of a defend- 
ant, in a criminal case, are held by so slight a tenure, or 
that they can so easily be abrogated. 

In marked contrast with the ruling in that case isa 
decision of that eminent jurist, Lord Mansfield, where no 
constitutional question was indeed involved, but only such 
rights as appeal to the best emotions of our common hu- 
manity. 

A poor woman was indicted in England for having re- 
ceived a pension as an officer’s widow, the indictment charg- 
ing she was never marricd to him. Brought to the bar of 
the court to answer to the charge, it became known that her 
witnesses resided in Scotland. No process could issue from 
England to that country, nor was there any means known 
to the law for obtaining their testimony. Upon the facts 
becoming known, the court told the prosecutor that, unless 
he would consent on record that the depositions of the wit- 
nesses should be taken in Scotland and read in evidence on 
the trial, they would “continue the case forever.” Cited in 
Mostyn v. Fabrigas, 1 Cowp. 161. 

I have spoken of cases of inevitable accident, unavoid- 
able delay, ete. I will instance one such case, and then I 
have done: 


“For the argument, both apt and ample, 
Is, for instance, the example.” 
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In one of the counties on our western border, on a 
certain night, a most atrocious murder is committed. The 
evidence is wholly circumstantial, but points with sufficient 
directness toward a certain man as the perpetrator of the 
crime. Heis arrested. Popular excitement is great. Cir- 
cuit court being in session, he is forthwith indicted for the 
murder. Fortunately he is able to prove by a physician, 
as eminent for his integrity as for his professional ability, 
and known and esteemed by the people of the whole county, 
that on the fatal night he, the defendant, was twenty miles 
distant from the scene of the crime. A subpeena is issued 
for this witness, and he is duly served, and a return thereof 
duly made. The prisoner is duly arraigned and pleads not 
guilty to the charge. After this, asked if he is ready for 
trial, upon his request the witness is called and fails to an- 
swer. Being pressed for an announcement, he causes an 
attachment for the witness to be sued out, and it proves 
unavailing. Then aletter is received from the witness stat- 
ing that he had been suddenly called across tle state border 
to attend, in his professional capacity, one dangerously ill, 
but that he would probably return in about a week’s time 
and testify in the cause. Thereupon the defendant files an 
affidavit for a continuance, setting forth all the usual mat- 
ters ; that the witness is the only one by whom defendant 
can prove his alibi and his innocence, and affixing the letter 
to the affidavit, asks that a continuance be granted him to 
a time named, stating his belief, aud his reasons for his 
belief that if a continuance be granted, as prayed, that he 
will be able to have his witness in attendance, etc. Where- 
upon the prosecuting attorney, on conviction bent, know- 
ing that he has the defendant on the hip, and relying on 
the ruling in JZickman’s case, decides to “ prevent a further 
delay in the trial by consenting that the facts which the 
absent witness is expected to prove, and which are set out 
in said application, shall be taken and received by the court 
or jury trying the cause, as the testimony of such absent 
witness.” This being done, the defendant vainly begging 
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for brief delay ; vainly insisting on his blood-bought con- 
stitutional right “as a lamb to the slaughter, and as a sheep 
before her shearers,” is forced into trial, and popular indig- 
nation running high, and having only paper testimony, is, 
as might be expected, convicted of murder in the first de- 





gree. 

With all deference to my associates, [ can only say that 
such a conviction, amid such surroundings, though secun- 
dum legem, as goes ILHickman’s case, is worthy alone of 
“twelve butchers for a jury and Jeffries for a judgel And 
I here confidently venture the prediction that when a real 
vase like the hypothetical one shall come to this court, my 
associates will say aye to this declaration. 


I[eney, J., Dissentina.—The fact that one is found in 
the possession of goods, recently after they are stolen, is a 
circumstance tending to prove that he stole them; and the 
force of the circumstance is strong or weak, according to 
the character of the property, and the period of time which 
has elapsed between the commission of the crime and the 
possession proved. If the property be of a kind which 
readily and rapidly passes from hand to hand, as a piece of 
coin or a bank bill, and many days have elapse since the 
theft was committed, the possession of the stolen coin or 
bank bill could be, of itself, no evidence of guilt. If one 
be seen standing over the dead body of another with a 
weapon in his hand, such as the man was slain with, it 
would be the strongest evidence that he slew him, but no 
court or author ever held that the law, trom that cirecum- 
stance, presumed him to be the murderer, or that he com- 
mitted the homicide. Why should there be a presumption 
of guilt from the recent possession of stolen property, and 
not in the case supposed, from a circumstance tending more 
strongly to prove guilt? In either case the evidence would 
warrant a conviction, but to presume, in the latter case, 
that the man found standing over the dead body was the 
murderer, would be to presume from a circumstance only 
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tending to prove that he had committed a homicide, all the 
constituent elements of murder. To that extent no court 
or law writer has gone, and there is not the slightest distine- 
tion in principle, between that and the case of recent pos- 
session of stolen property. In the case of the State v. Kel- 
ley,73 Mo. 608, an instruction similar to the one under 
consideration, was sanctioned by a majority of this court, 
and in the opinion delivered it was remarked that: “If 
you banish one disputable presumption, you, of necessity, 
banish all of whatever nature and however numerous, by 
the same edict.” Whether there are disputable presump- 
tions of law is not the question. What I assert is, that 
there is no presumption of law based upon the recent pos- 
session of stolen property. But how does it follow if one 
disputable presumption of law be banished, all are? The 
legislature might declare that no presumption of guilt 
should arise from the recent possession of stolen property, 
and would such an act affect any other presumption of law? 
Surely a judicial decision declaring that no such presump- 
tion arises in such a case, would not reach farther than an 
act of the general assembly. The presumption declared by 
the instruction given in the case at bar, mars the harmony 
of the criminal law—is an anomaly in criminal jurispru- 
dence, has no foundation in reason or philosophy, and has 
no footing except in loose declarations of text-writers and 
courts, based upon a practice in England that has never ob- 
tained here, which permits the court orally to charge the 
jury on the evidence instead of confining it to written in- 
structions, declaring the law to the jury. State v. Hodge, 
50 N. H. 510. 

In his work on Evidence, Prof. Greenleaf, section 34, 
volume 1, says: “But possession of the fruits of crime 
recently after its commission, is prima facie evidence of 
guilty possession ; and if unexplained, either by direct evi- 
dence, or by the attending circumstances, or by the char- 
acter and habits of life of the possessor, or otherwise, 


it is taken as conclusive.” In that paragraph the true 
14—81 
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principle is approximated, but in his 3rd volume, section 3, 
he says: ‘“ We have heretofore adverted to the possession 
of the instruments or fruits of crime as affording ground 
to presume the guilt of the possessor; but on this subject 
no certain rule can be laid down of universal application ; 
the presumption being not conclusive but disputable, and, 
therefore, to be dealt with by the jury alone as a mere in- 
ference of fact.” Here is a confusion of ideas, remarkable 
in an author usually perspicuous and accurate. If itisa 
presumption “to be dealt with by the jury alone, as a mere 
inference of fact,” with what propriety can it be said to be 
a presumption at all? From the fact of recent possession 
of the stolen goods, the jury may infer that the party in 
possession stole them; but if it is a presumption of law, 
why is it “ to be dealt with by the jury alone as a mere in- 
ference of fact?’ In what other case is the court forbidden 
to declare a presumption of law which the law raises from 
a given state of facts? Wherever there is a presumption 
of law, it is not only the right but the duty of the court to 
declare it. Recent possession of stolen goods supports 
neither a presumption of law nor a presumption of fact. If 
a legal presumption of one fact is based upon another 
ascertained fact, what is it but a presumption of law? The 
mass of error which has found lodgment in judicial opinions 
and elementary works on this subject, has originated in a 
loose, inaccurate employment of legal terms, and if this or 
any other court has fallen into error on any question of 
criminal law, no matter how often repeated, the principle 
of stare decisis does not, and should not, stand in the way 
of a return to correct principles. The jury in this State 
tries issues of fact. The court has no right to interfere 
with them in the discharge of that duty, except to declare 
the law applicable to the facts, which the jury may find. It is 
not the province of the court to tell them what fact or facts 
the evidence proves. That is within their domain, and if 
the fact of recent possession of stolen property is one “ to 
be dealt with by the jury alone as a mere inference of fact,” 
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as stated by Prof. Greanleaf, where does the court get its 
authority to declare as a presumption of law, that one 
found in possession of stolen property, recently after the 
theft, is the thief? Whether he means to state that it is a 
presumption of law or not, what he does say in that con- 
nection, is an authority against the instruction given in the 
case. If “to be dealt with by the jury alone as a mere in- 
ference of fact,” it cannot at the same time be dealt with by 
the court as a presumption of law. It is one or the other, 
and not both. It is not both a mere circumstance tending 
strongly to prove guilt, and also, affording a legal presump- 
tion of guilt. 

Mr. Starkie classes the presumption in question under 
the head of presumptions of mere fact and says: “The 
recent possession of stolen goods, on a trial for larceny, is 
recognized by the law as affording a presumption of guilt, 
and therefore, in one sense, is a presumption of law, but it 
is still in effect, # mere natural presumption; for although 
the circumstance may weigh greatly with a jury, it is to 
operate solely by its own natural force, for a jury are not to 
convict on this, or any charge, unless they be actually con- 
vinced in their consciences of the truth of the fact. Such 
# presumption is, therefore, essentially different from the 
legal presumption of fact, lately adverted to, where the jury 
were bound to infer, that a bond had or had not been satis- 
fied, as a few days or even hours more or less had elapsed.” 
Again, “although it be the peculiar province of the jury to 
deal with presumption of this description, and to make 
such inferences as their experience warrants, yet, in some 
instances, where particular facts are inseparably connected, 
according to the usual course and order of nature, and the 
interposition of the jury would be nugatory, the courts 
themselves will draw the inference.” Starkie on Ev. (9 Ed.) 
67. Between the fact of recent possession of stolen prop- 
erty and the original taking, there is no inseparable con- 
nection “ according to the usual course and order of nature,” 
aud, or the authority of Starkie, it is not for the court to 
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declare such a connection, but it is for the jury to deter- 
mine whether, in the given case, the recent possession of 
stolen property proves the guilt of the possessor. “ A pre- 
sumption of fact is properly an inference of that fact, from 
other facts that are known; it is an act of reasoning.” 
Phillips on Ev. 1 Vol., § 599. “The slightest presumption 
is, of the nature of probability, and there are almost. infinite 
shades, from the slightest probability to the highest moral 
certainty. If the circumstantial evidence be such as to 
afford a fair and reasonable presumption of the fact to be 
tried, it is to be received, and left to the consideration of 
the jury, to whom alone it belongs, to determine upon the 
precise force and effect of the circumstances proved, and, 
whether they are sufficiently satisfactory and convincing to 
warrant them in finding the fact in issue on it.” All these 
authorities are to the effect, that while an inference of guilt 
may be drawn by the jury from the fact of recent posses- 
sion of stolen goods, it is not a presumption of law. The 
court may determine whether the possession proved is suf- 
ficiently recent to put the accused upon his defense. Rez v. 
Adams, 6 C. & P. 600, and other cases cited in Wills on 
Circumstantial Evidence. ‘ The possession of stolen goods, 
recently after their loss, may be indicative, not of the 
offense of larceny simply, but of any more aggravated 
crime which has been connected with theft; upon an in- 
dictment for arson, proof that property, which was in the 
house at the time it was burnt, was soon afterwards found 
in the possession of the prisoner, was held to raise a prob- 
able presumption, that he was present and concerned in the 
offense.” Wills, 70. But would a court declare that the 
law presumed from that fact, that he was the incendiary ? 
The circumstance is nearly, if not quite, as strong evidence 
of the guilt of the arson as of larceny. It is but circum- 
stantial evidence in either case, of no higher dignity in the 
one than in the other, and that in a prosecution for larceny , 
it should be held to raise a legal presumption of guilt, 
whereas, in a prosecution for arson, the same fact would be 
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held to be only a circumstance tending to prove guilt, is a 
distinction without any foundation in principle or reason. 

Whether the possession of stolen property is sufficient 
to authorize a conviction, depends upon so many collateral 
circumstances which the jury are at last to pass upon, and 
even if very recent, the character and past life of the accused 
may be so irreproachable as to be strongly against the ac- 
cusation, that no legal presumption can, or should be based 
upon such possession. That the error is hoary with age 
gives it no sanctity, but that it has no support in reason, 
affords ample ground for its extermination as an anomaly. 
Nor is such a return to correct principle to be characterized 
as a “bold innovation.” It is the elimination of a “ bold 
‘nnovation” from our criminal law, which has marred its 
harmony and consistency. The correct doctrine will not 
help a thief to break through the meshes of the law, while 
the false doctrine asserted in this instruction, may greatly 
embarrass an innocent man in his defense. 

The instruction is equally faulty in casting upon the 
accused the burden of proving his innocence. We held in 
the State v. Wingo, 66 Mo, 181, that the burden throughout 
is upon the State to prove guilt. That the burden never 
shifts; and yet, because the State has proved one circum- 
stance, tending however strongly, to prove the accused 
guilty, the burden is then thrown upon him by this instruc- 
tion to disprove his guilt by a preponderance of evidence. 
In other words, by such preponderance of evidence, to show 
that his possession was not a guilty possession. It is not 
sufficient, that he proves facts which may beget a reason- 
able doubt of his guilt in the minds of the jury, but the 
presumption of innocence is overcome and the burden 
of proving it is shifted and imposed upon the accused. In 
the State v. Babb, 76 Mo. 508, involving these questions, I 
am marked as concurring, but this was through mistake. 
T have never assented to the doctrine held by the court in that 
case. The weight of authority supports the proposition 
that the recent possession of stolen property affords no 
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presumption, either of law or fact, which the court may 
declare to the jury that the person so in possession, stole it, 
but is only circumstantial evidence of guilt. The following 
are a few of the cases which announce it. State v. Ray- 
mond, 46 Conn. 345; State v. Hodge, 50 N. H. 510; Ingalls 
v. State, 48 Wis. 647; Conkright v. People, 35 Ill. 204; The 
People v. Ah Ki, 20 Cal. 177; People v. Chambers, 18 Cal. 
382; People v. Levison, 16 Cal. 98; Stokes v. State, 58 Miss. 
677; Belote’s case, 36 Miss. 96; Henderson v. State, 70 Ala. 
23; Sahlinger v. People, 102 Ill. 241; see also Whart. on 
Crim. Law, § 728 and 728 b; in the latter section he says: 
“The inference to be drawn from the possession of stolen 
goods is not one of law, but of probable reasoning, as to 
which the court may lay down judicious tests for the guid- 
ance of the jury, but can impose no positive binding rule.” 

For the reasons herein assigned, and upon the foregoing 
authorities, with the utmost deference to my associates, who 
are of a contrary opinion, I think the judgment should be 
reversed. Hough, C. J., has always entertained the views 
here expressed, and concurs in this opinion. 








Garsot ef al., Plaintiffs in Error, v. Bowutna. 


Post-Nuptial Agreement, when Dower Barred by. Post-nuptial 
agreements for separation, and for the separate maintenance of the 
wife, through the intervention of a trustee, are valid, and, where 
accepted by the wife in lieu of dower, will be held to bar her dower 
right. 


Error to Jackson Circuit Court—Hon. 8. H. Woopson, 
Judge. 


AFFIRMED. 
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Rozzelle § Spiker for plaintiffs in Error. 


The court erred in overruling the demurrer. The 
second count of the answer is insufficient, for the following 
reasons: 1. Because it does not allege that the note was 
ever paid, but does state in substance, that it was not. 
2. The deed of separation, upon which this defense was 
based, was absolutely void as to all parties and for all pur- 
poses, because contrary to public policy. The validity of 
such deeds is reluctantly upheld even in England, where 
the precedent was first established. St. John v. St. John, 
11 Ves. 256; Westmeath v. Westmeath, 1 Jacobs Rep; 1 Dow 
& Cl. 544. They have been held absolutely void in this 
State. Gonsolis v. Bouchouquette, 1 Mo. 486, side p- 667 ; 
Chouteau v. Bouchouquette, 1 Mo. 478, side p. 670; Collins 
v. Collins, 1 Phil. Eq. (N. C.) 153; Schouler’s Domestic 
Relations, pp. 294, 295. 3. A wife can only release her 
dower by joining in the deed of her husband. Hogan v. 
Hogan, 89 Ill. 427; Frissell v. Rozier, 19 Mo. 448 ; Pillow 
v. Wade, 31 Ark. 678 ; Graham v. Van Wyckett, 14 Barb. 
531; White v. Wager, 25 N. Y. 328; Sims v. Rickets, 35 Ind. 
191; 1 Wash. Real Prop., (4 Ed.) p. 252, § 18; Tyler on 
Infancy and Coverture, pp. 557, 558, § 404; 1 Maddock’s 
Chancery, 307; Carson v. Murray, 3 Paige Ch. (N. Y.) 
483, 503; Townsend v. Townsend, 2 Sand. 711; Martin v. 
Martin, 22 Ala. 103; Miller v. Miller, 1 Saxton’s Ch. (N. 
J.) 386; Switzer v. Switzer, 26 Gratt. (Va.) 574. The release 
of dower by the wife to her husband, contained in the ar- 
ticles of separation, were not binding on her, and she is 
entitled to dower in his estate. Guidet v. Brown, 54 How. 
Pr. (N. Y.) 409; Bell on Husband and Wife, p. 529; 2 
Scribner on Dower, p. 290, § 43; Shroyer v. Nickell, 55 Mo. 
264; Nichols v. Palmer, 5 Day (Conn.) 47; Malony v. Horan, 
49 N. Y.111; Parham v. Parham, 6 Hump. (Tenn.) 296. 
The plaintiff, Sarah Garbut, cannot be estopped from claim- 
ing dower by any act during coverture. This could only 
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be done by a deed executed jointly with her husband to a 
third person. McBeth v. Trabue, 69 Mo. 642. Estoppel in 
pais will not operate against a married woman. Hanlon »v, 
Waterbury, 31 Ind. 168; Tyler on Infancy and Coverture, 
supra; Marion v. Smith, 46 N. Y. 571. Plaintiff did not 
induce defendant to purchase the property by anything said 
or done, and it is not so alleged in the answer. One of the 
elements necessary to create an estoppel, is, therefore, want- 
ing. Rogers v. Marsh, 73 Mo. 64; Spurlock v. Spurlock, 72 
Mo. 503; Malony v. Horan, 12 Abb. Pr. (N. 8.) 289; 1 
Wash. Real Prop., p. 253, § 19. The alimony granted by 
the court was not designed to be in lieu of dower. Hunt 
v. Thompson, 61 Mo. 149; Crane v. Cavana, 62 Barb. 109; 
R. 8., § 2198; Gen. St., p. 521, § 14. 


Comingo § Slover for defendant in error. 


From the fact that the widow has accepted and kept the 
jointure provided by the deed of separation on record, and 
has remained silent for nine years after her husband’s death, 
she will be deemed to have elected to take the jointure, and 
is now estopped from claiming dower, especially as she 
makes no offer to surrender the provision made by deed of 
separation. She has thus, by her conduct, forfeited her 
right to elect or take under section 18 of the Dower Act. 
1 Wash. Real Prop., side p. 265, § 11; McCarty v. Teller, 2 
Paige Ch. 556; 2 Flint Real Prop., p.197; Vance v. Vance, 
21 Me. 364; Tyler Inf. and Cov., p. 563; Frank v. Frank, 
8 Myt. and Cor. R. 171; Loyd v. Loyd, 4 Barb. 455; Stod- 
dart v. Con, 41 lowa 329; Robertson v. Robertson, 25 Iowa 
350; Lively v. Paschal, 35 Ga. 218. When sections 18 and 
19 of the Dower Act refer to the total or partial failure of 
jointure they contemplate a case where the jointure takes 
effect, as to possession and enjoyment by the widow upon 
the death of the husband, and at the time the dower act 
accrues, and not in cases like the one at bar. When the 
husband and wife enter into a post-nuptial agreement with 
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a view to a voluntary separation, whereby, for a considera- 
tion which, in the light of all the circumstances of the parties 
at the time the contract is made, is fair, reasonable and 
just, the wife relinquishes all claims to dower in her hus- 
band’s estate, and the same is fully executed on the part of 
the husband, the courts will uphold and enforce the contract 
in equity, and bar the wife’s dower. Tyler Inf. and Cov., 
469, 472, 580; Miller v. Miller, 16 Ohio St. 527; Shelley v. 
Folger, 14 Ohio St. 610; Logan v. Phillips, 18 Mo. 22; 2 
Wash. Real Prop., side p. 268, § 18; 2 Scribner Dower, top 
p. 387, and p 396; Johnson v. Johnson, 23 Mo. 561. 


Ewrna, C.—This is a suit to recover dower. Sarah 
Garbut, wife of George Garbut, was married to James M. 
Pool. Pool sued his wife for a divorce, charging adultery, 
etc., and asked for the custody of his child. Sarah Pool, 
now Sarah Garbut, answered, filed a cross-bill, and the 
court gave her the custody of the child, and changed the 
wife’s name to Sarah Dixon, her maiden name. She then 
married George Garbut. Afterwards Pool died intestate, 
seized of an «state of inheritance in certain lands, and that 
the defendant is in possession thereof, and prayed that 
dower might be assigned her, ete. The defendant’s answer 
admitted the facts charged, and pleaded as a defense the 
following contract in bar of the right to dower: 

This agreement made and entered into, this 7th day of 
July, 1860, between James M. Pool and his wife, Sarah 
Pool, and John Kelley, trustee of said Sarah, all of the 
county of Jackson, State of Missouri, whereas the said 
James M. Pool and Sarah Pool, from various reasons and 
causes, are unable longer to live together in as agreeable a 
manner as husband and wife should, and to prevent further 
disputes, difficulties and other disaffections in said marital 
relations, have this day mutually agreed and covenanted, 
and do by these presents mutually agree and covenant to 
live separate and apart, and no longer to live together as 
husband and wife, and as a part of said agreement, it is 
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further agreed by and between the parties, that in considera- 
tion of the premises, as well as in consideration of the sum 
of $1, and other matters hereinafter specified, the said James 
M. Pool hereby sells and conveys unto the said John Kelley, 
in trust, however, for the use and benefit of the said Sarah 
Pool, and such persons as she may designate by her will, if 
she choose to make one, the following personal property, 
to-wit: All the beds, bedding and bedsteads, household 
and kitchen furniture, table-ware and all other species and 
description of personal property, that the said Sarah Pool 
had and owned previous to her marriage with the said 
James M. Pool; also one cow and calf of the value of $25, 
to be selected from any of the lot that I now own, and the 
said James M. Pool further agrees upon the execution of 
this deed and agreement, that he will pay over to the said 
John Kelley, in trust as aforesaid, for the use of said Sarah, 
the sum of $100, the same to be delivered by said John 
Kelley, to said Sarah, or invested by him in such manner 
as she should think most conducive to her benefit and 
interest. And the said James M. Pool further agrees, upon 
the execution of this deed and agreement, to make, execute 
and deliver unto the said John Kelley, trustee as aforesaid, 
for the use and benefit of the said Sarah, his promissory 
note of even date, with this instrument, payable six months 
thereafter, in the sum of $400, with interest, at the rate of 
ten per cent. per annum, it being distinctly understood that 
the proceeds of said note, as well as the sum of money 
above specified, together with the property herein conveyed, 
are for the sole use and benefit of the said Sarah, to be ap- 
plied as she thinks most conducive to her interest, and in 
consideration of the above property herein conveyed by the 
said James M. Pool, to and for the use and benefit of the 
said Sarah, his wife, and the said money to be paid as above 
provided to the said Sarah, and the said note to be executed, 
delivered and paid according to the tenor and effect thereof, as 
above provided, the said Sarah Pool, on her part, accepts 
the sum in lieu of any dower right she would be entitled to 
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in the property and estate of the said James M. Pool, at 
his decease, and hereby relinquishes all claims of whatever 
character and description to the estate, real, personal or 
mixed, which the said James M. Pool now has, or may 
have, and acquire in any manner whatsoever, and for the 
consideration aforesaid, she, the said Sarah Pool, further 
and entirely releases the said James M. Pool from all char- 
ges for the maintenance or support or debts of any kind 
that may be contracted by the said Sarah. It being the 
distinct and express understanding, that the said James M. 
Pool is in no wise to be held responsible for the debts or 
contracts of any kind that may be hereafter created by the 
said Sarah Pool, and that the said Sarah will pay all debts 
now in existence, if any, out of the funds above conveyed 
for her benefit, and in consideration of the agreement and 
stipulations hereinafter cited, specified and expressed, the 
said James M. Pool, and Sarah Pool, his wife, are to be, 
and by these presents covenant to be and to live separate 
and apart from this day henceforth and forever, and no 
longer to live together as husband and wife. The said 
Kelley aforesaid, on his part, agrees and hereby accepts the 
trust herein created for the benefit of the said Sarah Pool, 
wife of the said James M. Pool. 

In testimony whereof, the said parties to this agree- 
ment have hereunto set their hands and seals this the day 
and year above written. 

James M. Poot, [seal.] 
Her 

Saran X Poot, [seal.] 
Mark. 

Joun Keuuey, [seal.] 

Defendant answered further, and said that when Sarah 
Garbut obtained her divorce from Pool she had alimony for 
$500, that execution was issued and levied on the land de- 
fendant now owns and claims, which defendant bought from 
Pool, who, with the money, paid off the execution for 
alimony. That after Pool’s death, his estate was finally 
administered in 1866, and certain sums were paid to the 
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said Sarah for the support of the child, ete., and, that the 
said Sarah is estopped from recovering dower. 

Plaintiff demurred for that the answer did not state 
facts sufficient to constitute a cause of action, which was 
overruled and judgment for the defendant, whereupon the 
plaintiff in error brings the case here. 

The law concerning deeds of separation and mainte- 
nance for the wife has been long settled in this country as 
well as in England. In Carson v. Murray, 3 Paige 483, 
Chancellor Walworth said: “It has, however, long since 
become the settled law in England, that a valid agreement 
for an immediate separation between a husband and wife, 
and for a separate allowance for her support, may be made 
through the medium of a trustee; and as many of the de- 
cisions which have gone the greatest length on this subject, 
took place previous to the revolution, they have been recog- 
nized here as settling the law in this State (New York) to 
the same extent.” To the same effect is Nichols v. Palmer, 5 
Day 47, wherein it was said, “contracts between the hus- 
band and some third person, for the separate maintainance 
of the wife, have the uniform sanction of the courts in 
England from the earliest period of their jurisprudence, 

* * Such being the common law of England, at 
the time our ancestors emigrated from that country, and 
such having been the usage in this country ever since, it 
ought now to be binding on our courts as the common law 
of the land.” In Hutton v. Duey, 3 Barr (Penn.) 100, the 
articles were entered into without the intervention of a 
trustee, and the court upheld it after the death of the hus- 
band, as having been consummated. Soin Bettle v. Wilson, 
14 Ohio 257, and Chapman v. Gray, 8 Ga. 341, and Reed 
v. Beazley, 1 Black. 97, and Magee v. Magee, 67 Barb. 487; 
Wells v. Stout, 9 Cal. 479; Schouler on Husband and Wife, 
§ 475; Randall v. Randall, 37 Mich. 563; Fox v. Davis, 113 
Mass. 255; 52 Ga. 648; 82 Ill. 67; 13 Iowa 50, and in 
Maryland, Kentucky, North Carolina and South Carolina 
and Virginia. 
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The post-nuptial agreement for separation and sepa- 
rate maintenance of the wife, in this case comes fully within 
the rule laid down by the various authorities quoted, and 
must be upheld as a valid instrument for the purposes in- 
tended. This agreement contains this provision, also, that 
the said Sarah accepts the settlement “in lieu of any dower 
right she would be entitled to,” etc., which, under sections 
17, 18 and 19, 1 Wag. Stat. 541, and Perry v. Perryman, 19 
Mo. 469, must be held to bar her dower right. Our con- 
clusion is, therefore, that the judgment below must be 
affirmed, and it is so ordered. All concur, except Norton 
and Sherwood, JJ., absent. 





Tue Stinger Manuracturtna Company v. Lams, Appellant. 


1. Deed of Minor, Disaffirmance of. The warranty deed of a minor 
will not have the effect of disaffirming his prior mortgage deed to 
the same property. 

2. . The deed of a minor is not void, but only voidable after 
he reaches his majority. And the right to disaffirm may be exer- 
cised by his heirs and representatives within the time permitted to 
him to do the act. 





It requires no affirmative act to continue the validity of a 
minor’s deed after he reaches his majority, but it remains valid in 
all respects like the deed of an adult, until expressly repudiated, or 
he does some act implying a repudiation of the voidable instrument. 
But the disaffirming act need take no particular form or expression ; 
but if such act be consistent with the continued validity of the 
minor’s deed, the latter will not thereby be disaffirmed. 

4. ———. A quit-claim deed made after attaining majority, will not 
have the effect to disaffirm a mortgage made during minority, as the 
two instruments are consistent with each other, and can stand to- 
gether, the quit-claim deed only purporting to convey the estate re- 
maining in the grantor at the time of its execution. 

5. ———. The right to disaffirm the mortgage of a minor is a personal 

privilege, and cannot, during the life of the grantor, and in the ab- 

sence of express language to that effect, be considered as an in- 
herent part of the title transferred by his subsequent quit-claim 
deed made after attaining his majority. 
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Appeal from Barton Circuit Court—Hon. C. G. Burton, 
Judge. 


AFFIRMED. 
Phelps § Brown for appellant. 


The rule is well settled that the deed of a minor passes 
the estate, subject, however, to be divested by avoiding the 
conveyance on the infant attaining his majority. Baker v. 
Bennett, 54 Mo. 82, and cases there cited. On the question 
of disaffirmance of the mortgage executed by an infant, 
the execution by the infant after attaining majority, of a 
deed of the same land, to a person other than the mort- 
gagee, was held a sufficient disaflirmance. Dixon v. Mer- 
ritt, 21 Minn. 196. A mortgage made during infancy may 
be affirmed by a conveyance after majority to a third per- 
son, subject to the mortgage. But such a deed which does 
not refer to the mortgage is a disaffirmance. Allen v. Poole, 
54 Miss. 323. When a minor conveys certain land during 
his minority, and after attaining his majority conveys the 
same land to a third person, the second deed is a disaflirm- 
ance of the first. Yonse v. Noreum, 12 Mo. 550, (marg. p.); 
Jackson v. Carpenter, 11 Johns. (N. Y.) 539; Jackson v, 
Burchin 14 Johns. (N. Y.) 123. The mortgage in question 
not being absolutely void, but only voidable, required some 
act to be done by the infant, on attaining his majority, for 
the purpose of voiding the mortgage or render it inoper- 
ative. The act of voidance is only required to be made in 
as solemn and notorious a manner as the act sought to be 
disaffirmed was performed. Chenault’s deed to the defend- 
ant Lamb was equally as solemn and notorious as plaintiff's 
mortgage, and to all intents and purposes sufticient to dis- 
affirm the latter. 


Robinson, Harkless & Bennett for respondent. 


1. A mortgage deed, executed while he is a minor, is 
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not disaflirmed or avoided by his subsequently executing a 
quit-claim deed after he arrives of age.  Leitendorfer v. 
Hempstead, 18 Mo. 269. 2. The quit-claim deed has the 
effect to convey such title as the minor had, to-wit: An 
equity of redemption. Mann v. Best, 62 Mo. 496. 3. To 
render a subsequent deed an act of dissent to the prior con- 
veyance of an infant, it must be inconsistent therewith, so 
that both cannot properly stand together. Leitendorfer v. 
Hempstead, 18 Mo. 269; Illinois Land Co. v. Beem, 2 Til. 
App. 890; Eagle Fire Co. v. Lent, 6 Paige 638. 4. But 
however this may be, the evidence shows that the minor, 
on April 2nd, 1880, after he arrived of age, and after he 
had executed his quit-claim deed to defendant, executed a 
deed of affirmance to plaintiff. Hence it clearly appears 
that he never intended to disaftirm the mortgage, and the 
act of the infant being voidable and not void, it is at his 
election to affirm or disaflirm after arriving at age. Baker 
v. Kennett, 54 Mo. 82. 5. The warranty deed made by 
Chenault, the infant, to Leroy Moore, under whom defend- 
ant claims, was made while he was still a minor, and hence 
had no effect ; the matter was open for his affirmance after 
arriving of age, and he has affirmed the mortgage. Baker 
v. Kennett, 54 Mo. 82. 6. It is conceded, and if not the evi- 
dence shows, that the debt for which Chenault, the minor, 
made the mortgage to plaintiff to secure, was justly due, 
and that the mortgage was for valuable consideration. How 
ean the minor, or any one claiming under him, recover the 
land without returning the fruits of the contract? This 
would defeat defendant, even if the minor had disaffirmed 
the contract. Maupin v. Grady, 71 Mo. 278; Baker v. Ken- 
nett, 54 Mo. 82; Betts v. Carroll, 6 Mo. App. 518; Kerr v. 
Bell, 44 Mo. 120. 7. Authorities are cited by appellant to 
maintain the proposition that a second conveyance by an 
infant, after he arrives of age, is sufticient of itself to dis- 
affirm his deed made while an infant; but even if such was 
the law, it is not the question presented. All decisions 
which so hold, do so upon the principle that the two are 
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inconsistent. But where there is an interest upon which 
the second conveyance can operate, as in this case, there is 
no such rule, and should not be. 


Martin, C.—This was a suit to foreclose a mortgage 
conveying 640 acres of land, and was instituted against the 
mortgageor and all other persons interested in the land by 
conveyance under him. The controversy which comes be- 
fore us, relates to only eighty acres of the mortgaged land, 
claimed by Isaac N. Lamb, who is the appellant from the 
decree of foreclosure as to this parcel. The pleadings were 
sufficient to embrace the issues contained in the evidence, 
and need not be recited. 

On the 14th day of February, 1876, W. W. Chenault 
executed and delivered to the plaintiff a mortgage on the 
whole 640 acres. At this time he was a minor, under the 
age of twenty-one years. On the 26th day of July, 1876, 
while he was still a minor, he executed and delivered to 
one Leroy Moore, a warranty deed to eighty acres of the 
mortgaged tract for a consideration of $350. On the 17th 
day of November, 1876, said Moore, by warranty deed, con- 
veyed the same parcel of eighty acres to Isaac N. Lamb, 
defendant, for a consideration of $400. On the 25th day 
March, 1879, and after the mortgageor had attained his 
majority, he executed and delivered to the defendant, Lamb, 
a quit-claim deed for the same parcel of eighty acres. On 
the 2nd day of April, 1880, the mortgageor executed and 
delivered to plaintiff a deed affirming the mortgage deed 
as to all the land conveyed by it. 

The deed made by the mortgageor to Leroy Moore, 
while he was still a minor, could not constitute a disaffirm- 
ance of the mortgage deed previously made during his 
minority. If his quit-claim deed to the defendant, Lamb, 
after he had reached his majority, was eftective in disaffirm 
ing the mortgage deed, as to the land in controversy, then 
the subsequent deed of affirmance of the mortgage deed, 
as to the same land, could have no effect in giving it to the 
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plaintiff or preserving it in its security. Thus the sole 
question necessary for us to consider is, whether the quit- 
claim deed operated as a disaftirmance of the mortgage 
deed as to this parcel of land. This is the only point pre- 
sented by counsel on both sides. 

The deed of a minor is not void, but only voidable, after 
he reaches his majority. Peterson v. Laik, 24 Mo. 541; Huth 
v. Corondelet, ete., Co., 56 Mo. 202. The right to disaffirm 
may be exercised by his heirs and representatives within the 
time permitted to him for doing the act. JIl., etc., Co. v. Bon- 
ner, 75 Ill. 315. It requires no affirmative act to continue its 
validity, but only an absence of any disaffirming acts. It 
remains valid in all respects, like the deed of an adult, until 
it has been disaffirmed by the maker, after reaching his ma- 
ority. The ancient doctrine which required the disaffirming 
act to be of as high and solemn a character as the act disaf- 
firmed has no place in modern law. The disaffirming act 
need take no particular form or expression. Allen v. Poole, 54 
Miss. 323; White vr. Flora, 2 Overton (Tenn.) 426; Phillips 
v. Green, 5 T. B. Monroe 344. The deed of a minor may 
be avoided by acts and declarations disclosing an unequivo- 
cable intent to repudiate the binding force and effect of it 
as a valid instrument. If the minor after reaching his 
majority, has expressly repudiated his deed, there remains 
nothing for construction. But when the disaffirmance pro- 
ceeds from the acts of the minor, after reaching majority, 
they must, in their nature, imply a repudiation of the void- 
able instrument. If they are consistent with the continucd 
existence of such instrument, there is no disaflirmance, 
and the deed remains unaffected. Leitensdorfer v. Hemp- 
stead, 18 Mo, 269; Ill, Land Co. v. Beem, 2 Til. Ay p. 390; 
Eagle Fire Co, «. Lent, 6 Paige 635; MceGan v. Marshall, 7 
ITumph. 121. 

In applying this controlling principle, it has been held, 
that an absolute conveyance by a minor is necessarily 
avoided by a subsequent absolute conveyance of the same 
land, after majority, to a third person, Youse v, Norcoms, 
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12 Mo. 550; Noreum v. Sheahan, 21 Mo. 25; Jackson v. 
Carpenter, 11 John. 539; Jackson v. Burchin, 14 John. 123. 
The effect of the disaffirming act must depend greatly upon 
the nature and effect of the act claimed to have been dis- 
affirmed. It has been held that a subsequent mortgage, 
after majority, does not necessarily avoid a prior one made 
during minority. McGan v. Marshall, 7 Wumph, 121. Two 
deeds to different persons, purporting to convey the abso- 
lute title to a parcel of land, cannot stand together any 
more than two bodies can occupy the same space. They 
are necessarily inconsistent. But thisis not necessarily the 
case with two mortgages. The second one takes effect on 
the equity of redemption, and there may be value enough 
in the real estate to satisfy both. And upon the same rea- 
soning it has been held, that a subsequent deed purporting 
simply to convey “all the undivided moicty of all those 
certain lots,” would not operate as a disaffirmance of a 
prior mortgage on the same property made by the grantor 


during minority. It was held that the obvious intent of 


such a conveyance, in the absence of any expression to the 
contrary, was to vest the title in the grantor, subject to the 
prior mortgage. Palmer v. Miller, 25 Barb. 399. It has 


been held, that a subsequent conveyance, with covenants of 


warranty, would be inconsistent with a prior mortgage, and 
would operate as a disaffirmance of it. Dizon v. Merritt, 21 
Minn. 196. But, however the law may be in these cases, 
noticed by me for illustration, I am convinced that a subse- 
quent quit-claim deed cannot, either on principle or au- 
thority, be accepted as a disaffirmance of a prior mortgage. 
The two instruments are consistent with each other, and 
can stand together. The quit-claim purports to convey 
only the estate remaining in the grantor at the time of its 
execution. In operating on this estate as it existed, it car- 
ried it to the grantee subject to the mortgage. The right 
to disaffirm the mortgage was a personal privilege of the 
grantor, and could not be considered as an inherent part of 
the title transferred. Hoyle v. Stowe, 2 Dev. & Bat (Law) 
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320. It could not be regarded as passing to an assignee, in 
the absence of express language to that effect, so long as 
the grantor remained in being to exercise it himself. Neither 
do I perceive how a deed which is entirely consistent with 
the mortgage, and does not in its nature or language pur- 
port to disaffirm it, can be construed as sufficient to carry 
to the grantee, the personal privilege of the grantor to dis- 
affirm it, in the absence of apt words indicating an inten- 
tion to convey or surrender the privilege. The fact that 
the grantee in the quit-claim had actual, as well as con- 
structive knowledge of the existence of the mortgage, and 
paid no valuable consideration for the quit-claim, could add 
nothing to the strength of his position; and for that reason 
need not be considered. Our opinion is that the decree was 
without error and should be affirmed. It is so ordered. 
All concur, except Norton and Sherwood, JJ., absent. 





Kipenore v. Tuk Wasasu, St. Louis & Pacrric Ramway 
Company, Appellant. 
» 1p] 


1. Railroads: pury TO FENCE: DAMAGES: INSTRUCTIONS. An instruc- 
tion which declares that it is the duty of a railroad company to 
erect and mainta.a lawful fences with gates therein, as required by 
statute, and until it does so, it is liable in double the amount of 
damages done to stock by its engines and cars, is too broad and gen- 
eral. It should be qualified by the further statement that if the 
injury was occasioned by such failure to fence, the company would 
be liable. 


to 


: INJURY TO STOCK: DAMAGES. A recovery cannot be had for 
injury to stock done by the engine and cars of a railroad company 
where it has erected and maintained the fences and gates, required 
by law, at the place where the injury occurred, and where the evi- 
dence fails to show that the gate through which the stock entered 
upon the track was left oper, or that, if it was, the company could, 
by the exercise of reasonable diligence, have known it, or that if 
left open and the company knew it, a reasonable time had elapsed, 
after it acquired such knowledge, in which to close it, 
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Appeal from Daviess Cireuit Court.—Hon. Jno. C. How, 
Judge. 
REVERSED. 


Wells H. Blodgett and Geo. S. Grover for appellant. 


There was a clear failure of proof in this action. The 
evidence showed that fences and gates had been erected, 
and that the gate through which the animals got upon de- 
fendant’s track was closed and securely fastened by plaintiff 
himself, between sundown and dark on the evening preced- 
ing the night of the accident. Harrington v. Railroad Co., 
71 Mo. 386; Fitterling v. Railroad Co., 79 Mo. 504. Even 
if the gate in question had been left open, there is no proof 
that defendant knew it, or that by the exercise of reason- 
able diligence could have known of it, or that a reasonable 
time had elapsed after the acquisition of such knowledge, 
or after the time at which such knowledge should have 
been acquired, in which defendant could have closed it. 
The record is barren of such evidence, and without it 
plaintiff was not entitled to recover. Clardy v. Railway 
Co., 73 Mo. 578; Case v. Railroad Co., 75 Mo. 670. 


Rush for respondent. 


Ewi1xe C.—This was a suit before a justice of the peace 
upon the following statement: Before Frank Ewing, jus- 
tice of the peace, Union township, Daviess county, Missouri. 
Riley Ridenore, plaintiff, against Wabash, St. Louis and 
Pacific Railway Co., defendant. 

Plaintiff states that defendant is and was, on and prior 
to the 4th day of September, A. D., 1880, a corporation duly 
organized and existing under the laws of the State of Mis- 
souri, and on said day was engaged in operating and run- 
ning a certain railroad along and adjoining certain unen- 
closed lands in Union township, Daviess county, Missouri, 
that defendant had failed, and still on and after the date 
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aforesaid, failed to erect or maintain lawful fences on the 
sides of its said road, where the same passes along and ad- 
joining said unenclosed lands, with openings and gates 
therein hung, having latches or hooks at the necessary 
farm crossing aforesaid. 

That on said day two certain mules belonged to plaint- 
iff, by reason of such failure to erect and maintain such 
fences, strayed from said unenclosed lands and got upon the 
track of said railroad, and whilst so upon said track, said 
mules were struck and injured by the engine and cars, then 
and there being run over upon and along said railroad by 
the defendant, whereby said mules were bruised, cut and 
injured, to the damage of plaintiff, in the sum of $150, 
wherefore he prays judgment for $300, being double the 
amount of his said damages and for costs.” 

Verdict and judgment for plaintiff, and appeal to the 
circuit court. 

On the trial in the cireuit court the plaintift offered 
evidence tending to prove, that he was working lis mules 
on the day the accident happened, on the north side of de- 
fendant’s railroad; that at the close of the day’s work he 
took his mules from the unenclosed lands on the north 
side of the railroad, through the gates in the fences, of de- 
fendant to the south side of defendant’s railroad, and then 
turned said mules loose to graze on the unenclosed lands 
on the said south side, a little before sundown; that 
said gates were shut when he came to them; that after 
turning the mules loose, plaintiff went back through the 
gates in said railroad fence between sundown and dark, 
and that after passing through the gates, the plaintift 
securely fastened the same; that at about ten o’clock 
that night, said mules were struck and injured, as 
stated in the complaint; that plaintiff at once went to the 
south gate and found the same sufficiently open to per- 
mit his mules to pass through the same, and that he tracked 
said mules through said gate and on to the right of way 
and track of defendant, to the point where they were struck 
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and injured; that said gates were not at a public or farm 
crossing, but that the way through said gateway was used 
by parties hauling ties and timber across defendant’s right 
of way; that said gate was not hung nor did it have latches 
or hooks, but was a sliding gate, and was so constructed, 
that to open it when closed as plaintiff left it, one would 
have to lift and slide back on the slats nailed across a 
double post, until the end of the plank passed the post and 
then open it; that this gate when found that night after 
the injury occurred, was open towards defendant’s track, it 
being constructed to open that way. Said sliding gates 
were not so secure, and were more easily opened than gates 
constructed with hooks and latches; that a hog might 
easily root open the gate, and that when so opened, a horse 
or mule might then push it around and get in on the track. 
This was all the evidence. 

Thereupon, the court gave the following instruction at 
the request of plaintiff: 

1. The court declares the law to be, that the defend- 
ant was bound to erect and maintain lawful fences on the 
sides of its road where the same passes through or along 
unenclosed lands, with openings and gates therein to be 
hung, and have hooksor latches at all necessary farm cross- 
ings, sufficient to prevent horses, mules, cattle, and other 
animals from getting on the railroad; or until such fences 
are made and maintained, the defendant is liable in double 
the amount of damages done to horses, mules, ete., by its 
engines and cars. 

This instruction is too broad and general in its scope. 

It does not go far enough. It should have been quali- 
fied by the further statement, that if the killing or injury 
was occasioned by the failure to construct or maintain such 
fences, the defendant would be liable. 

The defendant upon its part then prayed the court to 
declare the law as follows: 

1. Under the statement and the evidence the plaintiff: 
cannot recover. 
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2. Ii the court believe that plaintift’s mule strayed 
upon the defendant’s railroad through an open gate, the 
finding must be for defendant, there being no evidence that 


said gate was open through the negligence of the defend- 


ant. 


Under the ruling in Jlarrington v. C., R. I. § P. R. R. 
Co., 71 Mo. 384, and in Fitterling v. Mo. P. Ry Co., 
79 Mo. 504, the defendant’s first instruction should have 
been given. The evidence clearly showed that the defend- 
ant did erect and maintain a fence at the place where the 
injury oceurred; and that it did maintain a gate ata private 
crossing, Which was constructed so as to form a section of 
the fence when closed. The evidence showed that the 
plaintiff himself closed this gate, and that it was open when 
he went to examine it, after the mules were injured. That 
evidence failed to show that the gate was left open, or that 
defendant, by the exercise of reasonable diligence, could 
have known it if it was; or that if left open, or if defend- 
ant knew it, that a reasonable time had elapsed, after the 
acquisition of such knowledge in which to close it. Clardy 
v. St. L,I. M. & S. RB. R. Co., 73 Mo. 576. 

}y authority of the two last cases cited, the defend- 
ant’s second instruction should have been given. 

The judgment of the circuit court must be reversed, 
and the cause remanded. Which is so ordered. All con- 
cur, except Norton and Sherwood, JJ., absent. 





Tue State v. Dovarass, Appellant. 


1. Witness: conviction or. The conviction of a witness cannot be 
proved by parol where defendant objects, but the record of such 
conviction must be produced. 

: WHEN EXCLUDED. It is not error to refuse to allow witnesses 

to testify in a criminal cause, where it does not appear that they 

know anything of the matter in controversy, and when counsel, upon 
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opportunity being offered by the court, refuses to make any state- 
ruent showing the relevancy of the testimony offered. 


~ 


Practice, Criminal: cross-EXAMINATION. It is error to cross-ex- 
amine a defendant, testifying in his own behalf in a criminal cause, 
as to matters not testified upon in his examination in chief. 


The cross-examination in this cause held, in no material partic- 
ular to extend beyond the examination in chief. 

4. Case Adjudged. The evidence in this cause held to preponderate 
in favor of a verdict of guilty of murder in the first degree. 

5. Criminal Law: MANSLAUGHTER IN FOURTH DEGREE. Where a de- 
fendant, on trial for murder, testified that the deceased, after a quar- 
rel, knocked her down and threw himself upon her, falling upon a 
knife in her hand, whereby he was unintentionally killed, an in- 
struction should be given for manslaughter in the fourth degree, 
under the provisions of Revised Statutes 1879, 2? 1249. 

6. ——: Where there is evidence to the effect that a killing 
was intentionally done, in the heat of passion caused by a blow, an 
instruction should be given for manslaughter in the fourth degree, 
under the provisions of Revised Statutes 1879, 2 1250. 





Appeal from St. Louis Court of Appeals. 
REVERSED. 


The testimony of the State’s witnesses who saw the 
killing was, substantially, that deceased, Miller, and several 
women, all of them negroes, and among them defendant, 
were drinking at the saloon of one Flynn, on Seventh and 
Wash streets, in St. Louis, in the afternoon of the 15th of 
July, 1882. After they had drunk, the deceased and one 
of the women went up the alley to the latter’s room, and 
after remaining a short time, came back to the saloon. 
When the defendant saw them coming back, she said they 
had been having illicit intercourse, and that she would kill 
the deceased before night. She went away and procured 
a knife, and returned to the bar-room and called the de- 
ceased out. They had some talk, and deceased gently laid 
his hand upon her jaw, and told her to go home before she 
was arrested, and that he would come directly. She sud- 
denly stabbed him with the knife—an ordinary pocket 
knife—the wound penetrating the aorta, and causing death 
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i: ashort time from internal hemorrhage. There was, also, 
evidence to the effect that the defendant and the deceased 
were living together in concubinage. 

‘he defendant was arrested in a few minutes after the 
stabbing, and on her way to the station attempted to drop 
the knife in a window. The knife was closed, and had 
fresh blood upon the blade. 

The defendant testified on her own behalf, to the effect 
that she and deceased had been living together, and that he 
had been away on the river for three weeks immediately 
preceding the homicide. That she had given him $20 of 
her money to keep for her, and on the day of the homicide 
went to the saloon spoken of by the witnesses, and asked 
deceased for money for her child. He told her to come 
back, and he would get it from the person to whom he had 
given it. When she came back, one of the women present 
said deceased had given her $15 some time before with 
which to buy a new dress. Defendant remonstrated with 
deceased for spending her money on other women, when 
he threatened to strike her. Something was said about 
police coming, and defendant turned her head to look, when 
deceased knocked her down and got on her stomach with 
his knees, said he would kill her and cut her on the neck 
with his knife, which he had out at the time. She pushed 
him off, and in some unintentional manner stabbed him. 
She did not know at the time that she had cut him, or that 
she was cut. There was no quarrel until she asked him for 
money. She was corroborated by one witness as to being 
knocked down by deceased, and contradicted by all the 
other eye-witnesses. The policemen who arrested her, said 
no cut was visible on her neck or elsewhere. 


Simon S. Bass for appellant. 


The court erred in defining the term “deliberately ” to 
mean in acool state of the blood, not in a sudden passion 


engendered by a lawful or some just cause of provocation. 
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State v. Ellis, 74 Mo. 207; State v. Kotovsky, 74 Mo. 247. 
The court erred in failing to declare, as matter of law, what 
was a reasonable provocation. State v. Dunn, 18 Mo. 419; 
State v. Jones, 20 Mo. 58; State v. Ellis, 74 Mo. 216. De- 
fendant was entitled to an instruction for manslaughter in 
the fourth degree, under both section 1249 and section 1250, 
Revised Statutes. The court erred in permitting the cir- 
cuit attorney, over appellant’s objection, to ask certain wit- 
nesses whether they had not been in the work-house. The 
record is the best evidence of conviction. 1 Greenleaf Ev., 
§ 457; State v. Rugan, 68 Mo. 214; State v. McGraw, 74 
Mo. 573; State v. Lewis, 80 Mo. 110. The court erred in 
refusing to permit the witnesses Sis Clark and Rachel Nigh- 
ton to state what they saw of the difficulty. They both 
saw a part of it, but not all that was done. 


D. H. McIntyre, Attorney General, for the State. 


Suerwoop, J.—The defendant, a negress, was indicted 
for murder in the first degree, and on trial had, was con- 
victed of that offense. The person killed was Joseph Mil- 
ler, a negro, and the killing was done by stabbing him with 
a knife. Various reasons are urged, why a reversal of the 
judgment should occur. For the most part, the cause was 
well tried, but, nevertheless, such errors occurred during 
the progress of the trial as must accomplish a reversal of 
the judgment. 

I. The State should not have been permitted to ask 
the witness, Maria Fuller, if she had been confined in the 
work-house, and this too, over the objections of the defend- 
ant. If the witness had been sentenced to the locality 
mentioned, there was record evidence of the fact which 
could readily have been produced. State v. Rugan, 68 Mo. 
214; State v. McGraw, 74 Mo. 573; State v. Lewis, 80 Mo. 
110. 

II. If there was any error in refusing to let Sis Clark 
and Rachel Nighton testify respecting the difficulty between 









































OCTOBER TERM, 1883. 





The State v. Douglass. 





the defendant and the deceased which resulted in the homi- 
cide, it has not been pointed out. It does not appear that 
either of these witnesses knew anything about the affair. 
As to the witness Clark, she did not state that she saw Joe 
Miller at all, or that she knew him. She says she saw the 
defendant and “a man standing in Johnny Flynn’s door; I 
did not know Joe Miller.” And she further states, that 
she was not there when the fuss commenced, nor when it 
ended, and knew nothing about it. And as to the witness 
Nighton, it does not appear that she knew anything that 
was pertinent to the matter in controversy. She says she 
did not see any cutting. And besides, the court gave op- 
portunity to defendant’s counsel of stating what testimony 
he expected to elicit from this witness, and he refused to 
make any statement showing the relevancy of the testi- 
mony, and refused to avail himself of the offer made him 
by the court. In the absence of any showing to the con- 





trary, we certainly shall not assume that the testimony of 
either of these witnesses was at all material. Aull Savings 
Bik v. Aull, 80 Mo. 199. On the contrary, so far as con- 
cerns the purposes of this appeal, we shall assume that the 
proposed testimony was valueless and without probative 
force. 

Ill. Under the rulings of this court in the cases of 
State v. McLaughlin, 76 Mo. 320; State v. Turner, Ib, 350, 
and State v. MeGraw, 74 Mo. 573, it was error to cross-ex- 
amine a defendant testifying in his own behalf, as to mat- 
ters not testified upon in the examination in chief. We 
have read the testimony of the defendant, both in chief, 
and on cross-examination, but do not find that the ecross- 
examination extended beyond that in chief, at least if it did, 
it was as to matters so very trivial and unimportant, that 
We are not prepared to say that we should reverse because 
of anything in the cross-examination contained. 

IV. The evidence on the part of the State well war- 
ranted conviction of murder in the first degree; indeed, the 
evidence may be said greatly to preponderate in favor of 
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that grade of homicide. An instruction was given as to 
murder in the second degree, and one as to self-defense, and 
one, also, as to an involuntary killing, and the jury were 
instructed that if they believed that such killing was done 
in the heat of passion, that they should find the defendant 
guilty of manslaughter in the fourth degree. Under the 
testimony of the defendant, herself, this last instruction 
was properly given, and is covered by the provisions of see- 
tion 1249, R. 8. 1879. 

But there was other testimony which, if believed by 
the jury, brought the case under the provisions of section 
1250, since that section recognizes an intentional killing 
when done in the heat of passion, caused for instance by a 
blow, as amounting to nothing more than manslaughter in 
the fourth degree. This was true as to manslaughter 
even at common law. And an instruction under that see- 
tion, should therefore, have been given. For the errors 
heretofore pointed out the judgment should be reversed 
and the cause remanded. All concur. 








Watts et al. v. Loomts ef al., Appellants. 


1. Trespass: possesston. Possession alone is sufficient to maintain an 
action of trespass as against a stranger; and any possession is legal 
possession against a wrong-doer. 

: EQUITABLE TITLE: PRIOR Possession. When plaintiffs had 

been in possession of the surface of land, under color of title, for 

more than ten years before defendants, under color of title, entered 
into possession of the mines below the surface, both claiming title 
from a common source, and so continuing in possession to the time 
of bringing suit, the deed from the common source of title to plaint- 

iffs’ grantor being prior, but defective in form, though valid as a 

contract to convey, the purchase money having been paid; Held, 

that plaintiffs being the equitable owners and having prior rightful 
possession, can, under the facts of this case, maintain an action of 
trespass against defendants. 


bo 
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Appeal from Macon Circuit Court—Hon. Anprew ELLison, 
Judge. 


AFFIRMED. 
H. Lander for appellants. 


The deed from the Central Coal & Mining Company 
to Tompkins, did not convey the title of the company. It 
had no corporate seal. Corporations, in such cases, can 
only act and speak by their common seal. Angell & Ames 
on Corp., (8 Ed.) § 216; Sanford v. Tramlett, 42 Mo. 388. 
The statute requires the corporate seal. Gen. St., p. 444, 
§ 5, and p. 329,§ 18; Railroad Co. v. St. Louis, 66 Mo. 247 ; 
Shewalter v. Pirner, 55 Mo. 229; Hatch v. Barr, 1 Ohio 
390; Brinley v. Mann, 2 Cush. 337; Bank v. Guttschlink, 
14 Peters (U. 8.) 30; Angell & Ames on Corp., (8 Ed.) § 
226. The legal title is in defendants, and in trespass de- 
fendant may dispute plaintiff’s possessory right by showing 
title and right in himself, or one under whom he claims. 
Reed v. Price, 30 Mo. 446. When both parties claim under 
a common grantor, the one showing the better title has the 
better right. Union Bank v. Manard, 51 Mo. 550. The 
action of trespass cannot be maintained, under all the facts 
of this case. The parties should be remitted to the action 
of ejectment where all questions of title and damages can 
be settled. Brown v. Carter, 52 Mo. 46; Ware v, Johnson, 
55 Mo. 500; Cochran v. Whitesides, 34 Mo. 417; Kempton », 
Cook, 4 Pick. 307. Ejectment will lie for a coal mine, Ba- 
con’s Abr., Title Ejectment, D. D.; Tyler on Eject., p. 41, 
In trespass to land, the title may come in question, Moore 
v. Perry, 61 Mo. 174. Plaintiff showed no title by adverse 
possession, and it will not be presumed. Lynde v. Williams, 
68 Mo. 360, 370. 


J. F. Williams and J. T. Jones for respondents. 


Kwine, C.—Plaintiffs are husband and wife, the wife 
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claiming title to the land on which the tresspass is alleged 
to have been committed, and plaintiffs being in possession. 
They sue defendants for trespass in entering upon their 
land and mining and converting a large quantity of coal. 

The defendants answered, setting up title in Bartlett 
and Thayer, and that defendants were their tenants, and 
as such in actual possession of the land since 1879, and 
mining and taking off the coal. That Bartlett and Thayer, 
and those under whom they claimed, had been in actual 
possession for more than ten years. The replication denied 
the new matter in the answer. 

A jury was waived and the court found for the plaint- 
iffs, whereupon the defendants appealed to this court. 

It was admitted that the common source of title was 
the Central Coal and Mining Company. Plaintiffs’ evi- 
dence tended to prove that one Dr. Fredericks bought the 
land in controversy from the Central Coal and Mining Co. 
in 1868, and immediately took possession thereof; that by 
agreement between Dr. Fredericks and one 8. J. O. Tomp- 
kins, the title was made by the C. C. and M. Co. to Tomp- 
kins; that Tompkins gave a bond for title to Fredericks, 
who was in possession until 1870, when he (Fredericks) as- 
signed his bond for title to Watts, the plaintiff, who then 
immediately went into possession and made a deed to Mrs. 
Watts, plaintiff, in 1873. That at that time the coal had 
never been entered by any one, either from the surface, or 
through any adjoining pit. Plaintiff then read the deed 
from Tompkins to Mary J. Watts; and then offered to read 
the deed from the C. C. & M. Co. to Tompkins, to which 
defendants objected, because, Ist “it does not purport on 
its face to be the deed of the company ; 2nd, because it is not 
sealed with the corporate seal of the company; 3rd, because 
the same is not properly acknowledged.” The court over- 
ruled the objections, and allowed the deed to be read “ for 
the purpose of showing a contract between the parties 
thereto of sale, and permission to occupy the premises by 
Tompkins and his grantees,” 
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Defendants read in evidence deeds ftom the C. C. & M. 
Co., down to Bartlett & Thayer, and a lease by them to 
defendants. The first being a deed of trust to Ed. Price, 
dated April 7th, 1870, and the last a deed from the assignee 
in bankruptcy, to Bartlett & Thayer, dated November 27th, 
1875. Defendants parol evidence tended to show, that 
there was controversy between the C. C. & M. Co., and Bart- 
lett & Thayer, and plaintifts, as to who owned the coal; that 
in 1878 or 1879, defendants made an entry into the coal 
from a mining shaft, and worked it out; plaintiffs and de- 
fendants both claining it, all the while. 

I. The first and most material question for considera- 
tion is, whether plaintiffs had such possession and title, as 
would authorize them to maintain trespass. It has long 
been settled, that possession alone, is sufficient to main- 
tain an action of trespass as against a stranger. Any posses- 
sion is legal possession, as against a wrong-doer. Reed v. 
Price, 30 Mo. 442, and authorities there cited. In the case 
at bar, both parties are in possession. The plaintiffs in pos- 
session of the surface of the land, with possession com- 
mencing in 1868, and continued down to the commencement 
of this suit, with color of title; the defendants with color 
of title, and possession of the mines below the surface; 
such possession commencing about 1878 or 1879, and hold- 
ing down to the commencment of this suit. Both parties 
having actual continuous possession. In Brown v. Carter, 
52 Mo. 46, it is said “this action can be maintained only 
where the plaintiff is in the possession of the close at the 
time of the commission of the trespass.” In 2 Waterman 
on Trespass, section 920, it is said: “If both parties can 
be considered, in any sense, in possession, such mixed pos- 
session inures to the benefit of the one having the legal 
title.” Abbott v. Abbott, 51 Me. 575. “Two persons were 
grantees of the same land, without either of them having 
the actual possession. The one to whom the land was last 
conveyed, entered thereon, cut timber and erected houses 
and fences, It was held that the one who had the older 
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title might maintain an action for trespass committed, be- 
fore the actual possession was taken.” Bailey v. Massey, 2 
Swan (Tenn.) 167. In the case at bar the legal title of 
plaintiffs was defective alone in that, the deed from the 
common source of title, the C. C. & M. Co., was not regu- 
lar, and did not convey the legal title; but the court below 
permitted it to be read as a contract, showing that the 
grantor, or attempted grantor, the C. C. & M. Co., had sold 
the land to plaintiffs’ grantors, and thus given permission 
to occupy the premises, which were taken possession of by 
such authority, and held continuously. 

The court below gave an instruction to the effect that 
the C.C. & M. Co.’s deed was wholly insufficient to convey the 
title. It also gave an instruction at the instance of the de- 
fendants that the common title prior to the trespass was in 
the C. C. & M. Co., and that it devolved on plaintiffs to 
show title in themselves, derived from the C. C. & M. Co., 
“before they can recover in this action.” The court, also, 
gave an instruction for plaintiffs to the effect, that if the 
C. C. & M. Co. sold the lots to Fredericks in 1868, and put 
him in possession, and that at his request said company at- 
tempted, by the defective deed, to convey to Tompkins, who 
paid the purchase price; that Tompkins conveyed to Mary 
J. Watts, and that “the possession and occupancy of said 
lots, since 1868 or 1869, has been in the continuous pos- 
session of plaintiffs, and Tompkins and Fredericks, then the 
finding must be for the plaintiffs.” 

The plaintiffs are unquestionably the equitable owners 
of the land upon which the trespass was committed, and 
had the prior rightful possession thereof. And with the 
equitable title and the rightful possession, we hold that, 
under the facts of this case, they can maintain trespass. 

The deed from the C. C. & M. Co. to Tompkins, at least, 
amounts to a contract for the sale of the land, more espe- 
cially “as the company received the purchase money, and 
put the purchaser into possession, and when that possession 
continues, as the evidence tends to show, from 1868 to 1879, 








OCTOBER TERM, 1883. 








Prior v. Kiso. 








uninterrupt dly, with claim of title, the court below might 


have well found that plaintiffs’ title became perfect by the 


lapse of time. But these are questions of fact left to the 
court below, and with which we have no disposition to in- 


terfere. If these views are correct, they settle the case. 


There were other instructions asked by the defendant 


and refused, and other immaterial questions raised, but their 


consideration would not affect the result. 


The judgment of the court below is affirmed. 
concur, except SHERwoop and Norton, JJ., absent. 





Prior, Plaintiff in Error. v. Kiso et al. 


) 1. Lease under Seal: surrenper or. A lease under seal may be 
surrendered or changed by a subsequent parol contract, or by a con- 


tract in writing under seal, or without seal. 


2. Sureties for Payment of Rent; cHANGE OF CONTRACT: RELEASE, 
Sureties who contract for the payment of rent by two lessees jointly, 
are discharged by an agreement by the lessor, without their con- 
sent, that one of the lessees may retire from the leased premises and 
that the lessor will lock to the other lessee for the rent. 

3. Lessor Receiving Back Material Part of Premises: surerizs. 
And if the lessor, without the consent of such sureties, receives 
back from the lessees a material part of the leased premises, the sur- 


eties will be discharged. 
4, Lessee Receiving Part of Premises: waiver. 


Where a lessee 


accepts less of the premises than he is entitled to demand under his 
contract, and holds the same, as in this case, for a period of fifteen 
months, it is a question for the jury to determine whether or not he 
' has waived a full performance of the contract on the part of the 





lessor. 
’ 

5. : RENT PRO TANTO. Where the lessee obtains only part of the 
leased premises without assenting to the withholding of the residue, 
the lessor can only recover rent pro tanto for the part received. 

/ Error to Cole Circuit Court—Hon. E. L. Epwarps, Judge. 

REVERSED. 
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Edwin Silver for plaintiff in error. 


The separate answer of John Kiso expressly admits 
that under the contract of lease he and ILermann Kiso en- 
tered into possession of the leased premises, except as after- 
ward stated, did the work and labor and paid for the rent 
for fifteen months, as alleged in the petition. The lessees 
having so ratified and acquiesced in the possession given, 
cannot now complain of its insufficiency. Crommelin v. 
Theiss, 31 Ala. 412; Cram v. Dieser, 2 Sandf. (N. Y.) 121; 
Hart v. Hardin, 43 Mo. 171. The lessees having by their 
conduct and payment of rent, waived any objection as to 
the refusal to give full possession of the premises, such 
waiver also bound the sureties. Joss v. Woodville, 3 Munf. 
324; Com’r v. Ex’s, 1 Bailey (S. C.) 151; Lillard v. Rucket, 
9 J. Baxter 568; Dillingham v. Jenkins, 7 S. & M. ( Miss.) 
486; Benjamin v. Hilliard, 23 Mow. (U. 8.) 149. The al- 
leged release of John Kiso not being under seal, was not 
binding. McAllister v. Dennin, 27 Mo. 40. The facts in 
the case fail to show a surrender of the original term of the 
lease by operation of law, and in the absence of such sur- 
render both lessees continued liable for the rent. Sch/effelen 
v. Carpenter, 15 Wend. 400; Whitney v. Meyers, 1 Duer 267; 
Coe v. Hobby, 72 N. Y.145, 146; Hunt v. Gardner, 39 N.S. 
L. 530; Slocum v. Brown, 5 Cranch. C. C. 315; Auriol vr. 
Mills, 4 D. & E. 94; Brewer v. Dyer, 7 Cush. 339. The 
lease and surety instrument, as they were executed on the 
same day, and the latter refers to the former, should be 
construed together, and as one instrument. Noel vr. Gaines, 
68 Mo. 653. As was said in Speck v. Riggin, 40 Mo. 405, a 
party is as much estopped by giving a matter in evidence, 
as by pleading it, and John Kiso’s own testimony disproves 
any intention on his part to surrender the original lease, 
for he said: “After Herman’s death, I came down to take 
the mill; [ thought I had to run the mill; knew my name 
was on the lease and on the bond ; went to see about things, 
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and tried to rent the mill from the administrator ; thought 
I was entitled to the possession.” The alleged assignment 
by Herman Kiso to John Kiso of his interest in the lease 
being for a greater term than one year, was void under the 
statute of frauds, and the assignment to ILlerman being in- 
valid, no surrender took place. Schieffelen v. Carpenter, 15 
Wend. 450; Coe v. Hobby, 72 N. Y. 147; Mollet v. Brayne, 
2 Camp. 104. Defendants’ fifth instruction was wrong, be- 
cause it permitted the jury to fix the rent at a different 
price than that stipulated in the lease, which could not be 
done in view of the retention of the premises for fifteen 
months and the settlement had. Crommelin v. Theiss, and 
authorities supra. The lease was to the two Kisos jointly, 
and the occupation of one was that of both. Kendall v. 
Garland, 5 Cush. 75. Coneeding there was a surrender of 
the original term, it did not operate to release either John 
Kiso or the sureties from any rent accruing prior to the 
surrender. Avngsbury v. Woodfall, 61 N. Y. 356. 


J. KB. Belch tor defendants im error. 


The petition alleges that the cause of action is based 
on the bond, which is filed with the petition, and this is the 
most natural construction of the petition, because it is well 
settled in this State that the maker and guarantor of an 
instrument cannot be sued jointly in the same action, and 
to hold that both instruments are sued on would make a 
bad petition and a misjoinder of parties. Parmerlee v. Will- 
iams, 71 Mo. 410; Graham v. Ringo, 67 Mo. 324; Central 
Sav. Bank v. Shine, 48 Mo. loe cit. 463. Appellant has no 
cause to complain of the manner in which the trial court 
submitted his part of the case to the jury, for he got the 
full benefit of his own theory, divested of all questions or 

j Walifications affecting the defense. The surety defendants 
only guaranteed the performance of the contract as it ex- 
isted when they executed the instrument in suit. Brandt 
on Sur. and Guar., $$ 338, 345; Baylies Sur. and Guar., 
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pp. 260,297; Farras v. Kramer, 6 Mo. App. 167. The con- 
tract guaranteed by the sureties, was to be performed on 
the premises by two persons, and if plaintiff consented to 
or caused one of them to retire, so that only one was left 
to perform the contract, there was a material alteration of 
and departure from the original contract, and if a breach 
occurred under the circumstances, the sureties are not liable. 


Penn v. Collins, 5 Rob. (La.) 213. 





Putuirs, C.—In September, 1872, the plaintiff leased to 
John and Herman Kiso, for a term of five years, certain 
premises in Osage county, consisting of a grist and saw- 
mill, a farm appurtenant, with blacksmith shop and ferry 
over the Gasconade river. Plaintiff was to put the lessees 
in possession on October Ist, following. Plaintiff was to 
make certain repairs, and was to pay the defendants for the 
same in case he neglected it, ete. Defendants were to pay 
a rental of $2,000 a year, payable quarterly, beginning on 
the first day of January, 1873. 

On the same day the defendants, on another paper, ex- 
ecuted the following instrument of writing: ‘“ We, the 
undersigned as principal and sureties, do bind ourselves in 
the sum of $20,000, recoverable by George W. Prior, for 
the rent of his mills and farm, as designated between 
George W. Prior and Herman and John Kiso, in an article 
designated by both parties; the object of this is to secure 
the rent and delivery of the mills and farm in good order 
and condition.” This surety contract was executed pursu- 
ant to a stipulation providing therefor in said contract of 
lease. Both the lease and collateral undertaking, were un- 
der seal. The petition filed herein by Prior, sets out said 
lease and the undertaking of defendants as sureties or 
guarantors, and alleges that the Kisos took possession of 
the leased premises at the time designated in the contract, 
and continued therein for fifteen months, making certain 
repairs, which discharged the rents for that time, except 
the sum of $20, which they paid in cash. That at the end 
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of fifreen months, he and the Kisos had a full settlement of 
all matters between them touching said lease, which was 
final and conclusive; that in the month of June, 1875, 
Iferman Kiso died intestate, after which time John and the 
administrator of said lerman, continued to hold the premi- 
ses, until the Ist of December, 1875, but failed to pay said 
rent, as stipulated in the contract, leaving a balance due 
plaintiff of $3,625. This action is brought against the de- 
fendants on said guaranty to recover said balance and in- 
terest. 





The defendant John Kiso, filed separate answer, charg- 
ing: “1. That plaintiff failed to comply with the con- 
ditions of his contract, and refused and failed to deliver full 
and complete possession of the premises, farm and mill to 
defendant and Herman Kiso, but kept for himself and 
family, full and exclusive possession of the dwelling house 
and part of the mill and buildings, to the great damage and 
annoyance of defendant and Herman Kiso. 

“2. That at the time of making the lease, John and H. 
Kiso had formed a partnership for the purpose of running 
the mill and farm mentioned in the lease, as the plaintiff at 
the time well knew, and that said lease was really made to 
said John and H. Kiso as partners, and that they so ran 
the mill and farm as partners from the beginning of said 
lease, until February 2nd, 1874; that by reason of plaintiff’s 
failure to deliver full possession of the premises, the de- 
fendants refused to keep the same under the lease, and re- 
fused to remain in said partnership, and that on February 
2nd, 1874, said partnership was wholly dissolved by mutual 
consent, and the defendant (John Kiso) then and there for 
valuable consideration, sold and conveyed all his rights and 
interest in the lease to H. Kiso, with full knowledge and 
consent of plaintiff, and from said last date, H. Kiso had, 
and held the exclusive possession of all the leased premises, 
except as heretofore stated, and from that time until the 
delivery of said premises on December Ist, 1875, (was) 
solely responsible to said plaintiff, and (was), by plaintiff, 
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held as solely and exclusively responsible; and said partner- 
ship was fully dissolved and defendant released from all 
liabilities created by said lease on February 2nd, 1874, with 
full knowledge and consent of the plaintiff. 

“3. Admits that said H. Kiso, after his death, by his 
representatives, continued in possession of the premises till 
December Ist, 1875, but denies that the defendant from and 
after February 2nd, 1874, was ever in possession of the 
leased premises, but that after the last date, and that of the 
dissolution of the partnership, II. Kiso had the sole posses- 
sion, and was solely liable for the rent, and this defendant 
denies that there was a failure to pay rent quarterly, or at 
any other time, but says, that all rent due plaintiff, has been 
fully paid and discharged, and that nothing is due plaintiff 
therefor, by this defendant or any one else.” 

The other defendants answered jointly. The material 
averments of their answer are as follows: 

“2. That they executed the instrument sued on as 
securities for I. and J. Kiso, then being partners, and leased 
said property in partnership and for the purpose of carry- 
ing on the partnership business of milling, farming, ete., as 
co-partners, which was at the time known to the plaintiff; 
that the undertaking of defendants was that of securities 
for the rent reserved in the contract of lease of plaintiff to 
the Kisos, but that said contract was never complied with 
by plaintiff; that plaintiff refused to deliver up all the 
premises so leased to the Kisos, and that the latter never 
entered on the premises under the terms of the lease; that 
afterward the Kisos, by agreement with plaintiff, entered 
into a part of said premises, and plaintiff kept possession 
of a part thereof, and that by said action of plaintiff and 
the Kisos, the contract was materially altered and changed, 
in that the Kisos accepted of and from plaintiff a smaller 
portion of said premises, all of which was without the 
knowledge and consent of these defendants, by which action 
they were released from any liability on the writing signed 


by them. 
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«3. That after the execution of the instrument sued 
on, and on February 2nd, 1874, the partnership between 
the Kisos was dissolved, and by the terms of the dissolu- 
tion If. Kiso kept and retained all the property theretofore 
held by them and belonging to plaintiff, and H. Kiso agreed 
to pay all the partnership debts, including rent of said 
property; that plaintiff knew of the dissolution and the 
terms of the contract between the Kisos, and approved, con- 
sented and acquiesced therein, and afterward kept and did 
all business and things pertaining to said leased prop- 
erty, and treated and dealt with Herman Kiso as the sole 
owner of said lease, and whereby plaintiff then and there 
released said John Kiso, and that by this act in releasing 
him, these defendants, as securities for the said Kisos, are 
released and discharged from all liability created by the 
writing sued on for any debt after the dissolution 

“4. That the plaintiff voluntarily released James Mce- 
Cannan and J. IL. Kidd from all liability as co-partners on 
the instrument sued on, by which defendants were dis- 
charged from any liability to the extent of two-tenths of 
any supposed interest therein. 

“6. That after the death of IL. Kiso his representa- 
tives continued in possession of the premises and retained 
sole control thereof to December Ist, 1875, at which date, 
pursuant to an agreement made between plaintiff, the de- 
fendant, John Kiso, and the legal representatives of H. 
Kiso, the said legal representatives of IT. Kiso released to 
said plaintiff the possession of the leased premises prior to 
the expiration of the term for which the same were leased, 
and plaintiff then and there agreed to look to said defend- 
ant, John Kiso, alone for the payment of the rent due, and 
to release II. Kiso’s estate from any liability for the same, 
by which said action of said parties to the original contract 
of lease and their legal representatives, the said original 
contract was entirely abrogated, and the defendants released 
from any and all liability incurred from and in pursuance 
thereof.’ 
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Evidence was introduced by both parties tending to 
sustam the respective issues. A great number of instruc- 
tions were asked and given on both sides, many of them 
as usual in such trials, wholly unnecessary and repetitions 
of each other. They will be noticed, so far as needful, in 
the course of this opinion. The jury found the issues for 
the defendants, and the plaintiff has brought the case here 
on appeal. 

I. We will dispose of the objection at the outset, inter- 
posed by appellant, that the contract of lease being under seal, 
could not be changed or so modified by the parties thereto, 
as to operate a discharge of the sureties or the lessee, unless 
the substituted arrangement was in writing and under seal. 
The case of McAllister v. Dennin, 27 Mo. 40, is cited in sup- 
portof this proposition. This applies to technical releases of 
one joint obligor to discharge his co-obligor. It has no 
application to the issue here involved. A lease under seal 
may be surrendered or changed by subsequent contract by 
parol, or writing, under seal or without seal. Randall v. 
Rich, 11 Mass. 493; Matthews v. Tobener, 39 Mo. 115; 
Hutchinson v. Jones, 79 Mo. 496. “ What will amount to 
a surrender is often a question which may be presumed 
from facts. An actual and continued change of possession, 
by the mutual consent of the parties, will be taken as a sur- 
render, by operation of law, whether the possession is 
delivered to the landlord himself or to another.” It would 
be grossly inequitable for the lessor, after he has consented for 
the lessee to quit and look to another for the rents, to return 
to his compact, when he should afterward fail to collect from 
him whom he accepted as tenant instead. Especially does 
the doctrine apply tothe case of the sureties whose security 
is lessened by the act of the lessor in permitting the princi- 
pal to goout. He would be estopped from holding them to 
the letter of a contract which he had assented might be 
waived, without their consent. 

II. The appellant treats the action as if founded on 
both the contract of lease and that of the sureties. The con- 
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tract of the sureties is evidenced by a separate instrument, 
and is collateral to the contract of lease. By its express 
terms, its object “is, to secure the rent and delivery of mills 
and farm in good condition.” Its purpose is limited by its 
own terms, and the sureties would not be liable to any ac- 
tion for any other incident of the contract of lease. The 
general doctrine is, that the contract of the guarantor, be- 
ing independent of and auxiliary to that of the principal, he 
cannot be joined in the same action against the principal. 


Cent. Sav. 


Bank v. Shine, 48 Mo. 463, 464; Graham v. Ringo, 


67 Mo. 324; Parmerlee v. Williams, 71 Mo. 410. John Kiso, 
being a party to both the contract of lease and surety, was 
weil joined in the action on the latter undertaking. This 
complication renders it difficult to determine whether the 
undertaking of defendants be strictly one of guarantors or 


sureties. 


But treating them as mere sureties, (a view more 


favorable to the appellant) obligated by a collateral con- 
tract, will not affect the principles involved in the decision 
of the case. As sureties, the defendants, other than John 
Kiso, had certain rights and privileges under the law, which 
it was not in the power of the parties to the contract of 
lease to abridge or imperil. They are very justly the favor- 
ites of the law. 

As C. J. Kent, in Ludlow v. Simond, 2 Caines Cases 
in Error, p. 57, says: “It is a well settled rule, both at 
law and in equity, that a surety is not to be held beyond 
the precise terms of his contract, and except in certain cases 
of accident, mistake or fraud, a court of equity will never 
lend its aid to fix a surety beyond what he is fairly bound 


to at law. 


This rule is founded upon the most cogent and 


sulutary principles of public policy and justice. In the 
complicated transactions of civil life, the aid of one friend 
to another, in the character of surety or bail, becomes 
requisite at every step. Without these acts of mutual 
kindness and assistance, the course of business and com- 
merce would be prodigiously impeded and disturbed. It 


then becomes excessively important to have the rule estab- 














250 SUPREME COURT OF MISSOURI, 





Prior v. Kiso, 





lished, that a surety is never to be implicated, beyond his 
specific engagement. Calculating upon the exact extent of 
that engagement, and having no interest or concern in the 
subject matter for which he is surety, he is not to be sup- 
posed to bestow his attention to the transaction, and is only 
to be prepared to meet the contingency, when it shall arise, 
in the time and mode prescribed in the contract. The 
ereditor has no right to increase his risks without his con- 
sent; and cannot, therefore, vary the original contract, for 
that might vary the risk.” 

“To charge him beyond the terms, or to permit it to be 
altered without his consent, would be, not to enforce the 
contract made by him, but to make another for him.” 
Brandt on Suretyship, § 79, 80. It is not for the creditor, 
or the principal to say the change or modification made, will 
probably enure to the benefit of the surety, or add to his 
protection. He has a right to say, when called on by the 
creditor: In hoe foedere non veni, I come not to this 
compact. State ex rel. v. Boon, 44 Mo. 262. Whatever act 
of the creditor, done without the assent of the surety, which 
tends to enlarge or diminish the terms of the contract, to 
increase the surety’s liability, or the hazard of his risk, in 
any material particular, will discharge him. 

The undertaking of the sureties here, was to answer 
for the debt and act of two parties jointly as lessees. It 
was not for one alone. The law presumes that the induce- 
ment of the surety to stand for the rent was based upon 
the character and husbandry of both parties; and that the 
obligation would not have been executed for one alone. If 
without the consent of the sureties, Prior consented for 
John Kiso to quit the premises, and for Herman to con- 
tinue, looking to Ilerman for the rent, that discharged the 
sureties. State ex rel. v. Boon, supra; Blair v. Perpet. Ins. 
Co., 10 Mo. 566. 

There was evidence, both direct and circumstantial, to 
show that John Kiso did retire from the premises with the 
knowledge and assent of Prior, and that he treated with 
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Herman Kiso and his administrator afterward, as if they 
were the sole parties in interest. This issue, we think, was 
fairly and with sufficient clearness, submitted to the jury in 
the instructions. There was some conflict of testimony as 
to the detention by Prior from the lessees of certain portions 
of the demised premises, and as to whether the parts re- 
tained were material. We may concede to the appellant 
that, unless the portion thus withheld had some practical 
ralue, and bore upon the responsibility of the sureties as 
affecting the character and extent of their security, the 
maxim might be applied; de minimis lex non curat. And 
some of the instructions given in behalf of the defendants 
did not, perhaps, sufficiently present to the jury the consid- 
eration of the materiality of all the portions of the prop- 
erty so withheld. But, we are relieved from the necessity of 
going into details, because it appears from the evidence in- 
troduced by the plaintiff, and uncontradicted, that “ Prior 
put a fence over on the Kiso side,.on the northwest corner ; 
this was accounted for in the settlement had between Prior 
and the Kisos the 1st of January, 1874. The field next the 
terry, which Prior kept, was sold back to him by H. Kiso.” 
So it affirmatively appears from the plaintiff’s side, un- 
denied or uncontradicted by the other, that after the contract 
assumed by the defendant sureties, Prior, by arrangement 
between him and the Kisos, or one of them, bought back from 
the lessees a material portion of the demised premises. It 
was material, confessedly by his own act, in buying it back. 
Thus was a part of the land leased, which was a part of the 
security the sureties had when they executed the collateral 
undertaking, returned to the lessor. There was no evidence 
of their assent, but on the contrary, they testified it was 
unauthorized by them. The injustice of this arrangement 
becomes patent in view of the fact, that the lessor after tak- 
ing back a part of the premises, is now suing the sureties 
for the full rent of the whole, as expressed in the original 
lease. It is no answer to say that he paid the Kisos for the 
land taken back. The money in their pocket was no 
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security to the guarantors, as the land itself was. Penn »v., 

Collins, 5 Rob. (La.) 213; Bethune v. Dozier, 10 Ga. 235; 

Brandt on Suretyship, §§ 338, 345. " 
On this proof, made by the plaintiff, the defendant 

sureties were entitled to an instruction directing the jury 

to find for them. Instead of this, however, the court in- 

structed the jury, “that the fact that John and Herman 

Kiso sold to the plaintiff a portion of the land leased to 


them, is no defense for any of the defendants in this action.” 
This was error committed against the surety defendants. | 


Superadded to which is the further undisputed fact, that 
when the lease, under the terms of the contract, had more 
than a year thereafter to run, the plaintiff took back the 
whole premises, and held them thereafter. There was no 
evidence that the sureties consented to this. That fact re- 
leased them also. 

The judgment should be affirmed, if there was no error 
committed by the court in the instructions given affecting 
the right of recovery against the defendant, John Kiso, 
who was a principal in the contract. Among the instruc- 
tions given on the behalf of the defendants, are the follow- 
ing : 

“Tf the jury believe from the evidence that John C, 
Kiso and Herman Kiso jointly leased the mills and farm 
of the plaintiff, as stated in plaintiff’s petition, and that 
plaintiff failed to deliver all the lands and tenements, as 
agreed in his contract of lease, to the said John Kiso and 
Herman Kiso; and you further find from the evidence that 
the defendant, John C. Kiso, by reason of such non-com- 
pliance with the terms of the contract by the plaintiff, left 
said mill and premises and refused to keep the part of the j 
lands and premises delivered, and that Herman Kiso then 
kept sole possession of said premises, or any part thereof, 
then the jury must find for the defendants.” 

“Tf the jury believe from the evidence that the plaintiff 
retained the possession, use and occupation of any part of 
the premises leased to Herman Kiso and John Kiso, with- 
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out the consent of John Kiso, and that by reason of said 
detention John Kiso severed his connection with the busi- 
ness conducted under that lease, and gave up all interest 
therein, then the defendants in this action are released, and 
the jury will find for the defendants.” 

It is manifest that under these instruction, particularly 
the last, the jury were authorized to find for Kiso, if any 
part of the demised premises were withheld without his 
consent at the time, during the tenacy. In the first part of 
his answer he admitted, among other things, that “he and 
Herman entered into possession under the contract of lease 
with plaintiff, * * and that under said contract 
they entered into the possession of said premises, mill and 
farm, except as afterward in the answer stated, did the 
work and labor, and paid the rent for fifteen months, as al- 
leged in the petition.” The complaint in the succeeding 
part of the answer is, that he did not get possession of the 
entire property, and quit on account thereof, and by con- 
sent of plaintiff. Now, this is an admission, in legal eftect, 
that he accepted the possession of a part of the premises, 
at least, and held them with Herman for fifteen months 
when the settlement was made. Having accepted less than 
what he was entitled to demand under his contract, and 
held the part for fifteen months, was sufficient to have au- 
thorized the jury to find that he had waived full perform- 
ance on the part of the lessor. And if, in fact, he only 
obtained a part, without assenting to the withholding of the 
residue, the plaintiff could only recover from him pro tanto, 
for the portion he took. This is the law and equity of the 
matter. If Prior agreed to let him off after the settlement 
at the end of the fifteen months, as alleged, that, of course, 
would authorize a verdict for him. Whether such was the 
fact, was for the jury to determine from all the facts and 
circumstances in evidence. 

The judgment of the circuit court is, therefore, re- 
versed and the cause remanded, for further proceeding in 
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conformity with this opinion. Marty, C., concurs ; Ewrna, 
C., not sitting, having been of counsel. SHERwoop and 
Norton, JJ., absent. 





Stivpe v. Benrens ef al., Plaintiffs in Error. 


Homestead, CONVEYANCE OF: PROPERTY OF WIFE: EXEMPTION. Where 
a husband and wife, having a homestead in the state of Kansas, 
conveyed the same, and in part consideration therefor, their grantee 
conveyed to the wife land in this State, and by the law of Kansas 
in force at the time of the conveyances, the homestead was not sub- 
ject to the debts of either the husband or wife, and could only be 
disposed of with their joint consent, the conveyance of the land in 
this State to the wife was not in fraud of creditors, and it could not, 
therefore, be subjected to the debts of the husband. 


Mrror to St. Louis Court of Appeals, 
REVERSED. 
Sam’l N. Holliday for plaintitts in error. 


1. Itis no concern of the creditor to which member 
of the family, husband or wife, the homestead belongs. 
Thompson on Homesteads, § 224; J7/ron v. George, 18 Kas. 
253; Monroe v. May, 9 Kas. 466. 2. The Atchison prop- 
erty was the homestead of Rudolph Behrens, his wife and 
four minor children, and was totally exempt from all process, 
and could not even be conveyed by him alone nor incum- 
bered, and no creditor could reach it or touch it. Morris 
v. Ward, 5 Kas. 259; Dollman v. Harris, 5 Kas. 597; Mon- 
roe v. May, 9 Kas. 466; Moore »v. Reeves, 15 Kas, 150; La 
Rue v. Gilbert, 18 Kas. 222; Coughlin v. Coughlin, 26 Kas. 
116. 3. The homestead in Atchison being exempt from exe- 
eution, the debtor could not commit fraud upon his creditor 
by disposins of it; he could only commit a fraud on his 
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creditors by disposing of such of his property as the creditor 
had the legal right to look to for the payment of his debt. 
Hixon v. George, 18 Kas. 253; New Orleans v. Morris, 105 
U. 8. 600; Deutzer v. Bell, 11 Wis. 114; Pikes v. Miles, 23 
Wis. 164; Bond v. Seymour, 1 Chandler ( Wis.) 40; Vaughan 
v. Thompson, 17 Il. 80; Wood v. Chambers, 20 Tex. 247, 
254; Cor v. Shropshire, 25 Tex. 113, 124; Smith v. Allen, 39 
Miss. 469 ; Mortel v. Somers, 26 Tex. 551; Lishy v. Perry, 
6 Bush. 515; Anthony v. Wade, 1 Bush. 110; Morton v. 
Ragan, 5 Bush. 334; Foster v. McGregor, 11 Vt. 595; Bump 
on Fr. Con., p. 268; Story’s Eq. Jur., (6 Ed.) p. 411, § 367, 
and cases cited; Sumner v. McCray, 60 Mo. 493 ; Winchester 
v. Gaddy, 72 N.C.115; Monroe v. May, 9 Kas. 466 ; Hibbern 
Vv. Soyer, 383 Wis. 319; Stewart v. Wooley, 2 W. Z. M. 470. 
4. The wife has an estate in the homestead in Kansas—a 
valuable property right. Helm v. ITelm, 11 Kas. 19; Bran- 
don v. Brandon, 14 Kas. 342; Moore v. Reeves, 15 Kas. 150; 
Wicks v. Smith, 21 Kas. 412; Ofto v. Sprague, 27 Kas. 620; 
Hixon v. Ge orge, 18 Kas. 253; IIammond v. Sommer, U.S. 
Cir. Ct. 1881, Fed. Reporter, March 28th, 1882, p. 601; 
Citizens’ Bank v. Bowen, 25 Kas. 117. 5. The execution of 
the deed of conveyance of the homestead by the wife, was 
a sufficient consideration on her part to entitle her to re- 
ceive the proceeds of the sale as her own property. Citizens’ 
Bank v. Bowen, 25 Kas. 117. 6. In no view that can be 
taken of the matter, in the light of recent Kansas decisions 
as to the interest of the wife in the homestead, can this 
court hold that the husband furnished the whole of the 
consideration, and the plaintiff must fail in this suit. 


Finkelnburg & Rassieur for defendant in error. 


Laws of exemption and homestead have no extra-ter- 
ritorial force, and proceeds of property exempt from exe- 
cution in another state, are not on that account protected 
from execution when found in this State. Boykin v. Ed- 
wards, 21 Ala. 261. When property is sold with intent to 
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leave the state, the proceeds are not protected by the stat- 
ute ; the intent to leave the state withdraws therefrom the 
protection of the statute. State v. Davis, 46 Mo. 108; Jor- 
dan v. Godman, 19 Tex. 275; Traweck v. Harris, 8 Tex. 
812; Tenney v. Sly, 44 Ind. 269; Orr v. Bor, 22 Minn. 
485. Rights of homestead and exemption are of favor, and 
are not vested rights. Sparger v. Compton, 54 Ga. 359. 
And affect only the remedy. Helfenstein v. Cave, 3 Iowa 
287; Nuvall v. Hayden, 8 Iowa 140; Morgan v. Neville, 74 
Pa. 52. And are strictly legal rights, not to be extended 
by mere equitable principles. Casebolt v. Donaldson, 67 
Mo. 308. A wife has only a privilege, and has no estate, 
in a homestead in Kansas; when she consents to a sale, her 
whole interest is gone, no matter what motive she had in 
consenting. Jnness v. Cutter, 12 Kas. 516. The Kansas 
lands having been sold in the case at bar, with intent to 
leave the state, the proceeds became subject to the judg- 
ment of plaintiff, and could not be given away or concealed, 
with fraud committed against him. Homestead in Missouri 
is not exempt from debt contracted before the filing of the 
deed of the homestead property. Wag. Stat., 699. Unless 
it be brought within the proceeds of a prior homestead ex- 
empt from such debt under the laws of Missouri. 


Hoven, C. J.—In 1874 the defendants, as husband and 
wife, occupied, as a homestead, certain property in the town 
of Atchison, Kansas, the legal title to which, was vested in 
the defendant, Rudoiph Behrens. After the acquisition of 
said property, as a homestead, said Rudolph became in- 
debted to the plaintiff, and being so indebted, he and his 
wife, Wilhelmina, in September, 1874, conveyed said home- 
stead to Anna M. Gusching, and in payment therefor, said 
Anna and her husband conveyed to the defendant, Wilhel- 
mina, in fee, lots 60, 61, 62 and 63, in block 71, in the city 
of Carondelet, and also, paid to her $600 in money, and as- 
sumed a mortgage of $300 on the Atchison property. In 
1875 the plaintiff recovered a judgment against Rudolph 
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Behrens on the indebtedness aforesaid, and at a sale, under 
execution, issued on said judgment, purchased all the right, 
title and interest of said Rudolph, in and to said lots in 
Carondelet, conveyed to said Wilhelmina, and, thereupon, 
instituted the present suit to set aside the conveyance of 
said lots to Wilhelmina, as having been made in fraud of the 
rights of the creditors of said Rudolph Behrens, her hus- 
band, and to invest himself with title thereto. The circuit 
court rendered judgment for the defendants, which was re- 
versed by the court of appeals. 

If the consideration for the property conveyed to Mrs. 
Belirens was property of her husband, to which creditors 
had a right to resort for the payment of their debts, then 
the plaintiff had a right to subject the property, so conveyed 
to her, to the satisfaction of his judgment; otherwise he had 
not. By the laws of Kansas, which were in evidence before 
the referee by whom the cause was heard, Rudolph Beh- 
reus could neither convey nor encumber the homestead, 
which was the consideration for the Carondelet property, 
without the consent of his wife, although he may have 
paid the entire consideration for such homestead, and have 
taken the title in his own name. It was not subject to the 
debts of either husband or wife, and could only be disposed 
of with the joint consent of both. Whatthe precise nature of 
the right or interest of the wife in and to the homestead is, 
it is unimportant to inquire. The supreme court of Kansas 
has declared that, although it may be difficult of definition it 
is, nevertheless, an estate in the land; an existing interest, 
with the right to immediate enjoyment. JZelm v. Helm, 11 
Kansas 19; Coughlin v. Coughlin, 26 Kansas 116. And this 
right of enjoyment is the right to the enjoyment of the 
whole estate. And it has been held, in effect, by the su- 
preme court of Kansas, that the conveyance by the wife of 
her interest in the homestead, is a sufficient consideration 
for the transfer to her, in her own right, of the proceeds of 
such conveyance. 

In the case of Citizen’s Bank v. Bowen, 25 Kansas 117, 
17—8l 






















































258 SUPREME COURT OF MISSOURI, 


Stinde v. Behrens. 








it appeared that one Bowen and his wife were possessed of 
a homestead, and mortgaged the same for $1,650, which 
sum was paid to the wife. Bowen being in debt, and insol- 
vent, his creditors attempted to subject the proceeds of the 
mortgage, in the hands of Mrs Bowen, to the satisfaction of 
their demands. The court said: “ Before signing the 
mortgage, and thus placing property, otherwise exempt, in 
jeopardy, Mrs. Bowen contracted that the money to be pro- 
cured on the note and mortgage should be paid to her, as 
the consideration for the execution of the mortgage on her 
part. The consideration being sufficient between the par- 
ties, the agreement was valid, and when the money was 
paid to her, or deposited in the bank in her name subject to 
call, in pursuance of the agreement, the money was the 
property of Mrs. Bowen, and this without contravening the 
rights of her husband’s creditors, because by her act it was 
procured upon a homestead, towards which the eye of the 
creditor need never be turned.” No question was made in 
that case as to the relation which the sum realized on the 
mortgage bore to the value of the property, and the decision 
of the court seems to have been made independently of, 
and without regard to, any such consideration. The same 
ruling would, doubtless, have been made, if the sum real- 
ized on the mortgage had equalled the value of the estate. 

In the case before us, the exchange of deeds was made 
at the homestead of the defendants, and while it was being 
occupied by them as such, and was consented to by Mrs. 
Behrens upon the express condition that the property to be 
received in consideration for the conveyance of ner home- 
stead, should be conveyed to her. We do not feel called 
upon to condemn the provident spirit manifested by her in 
thus stipulating for a home for the family. There is na 
pretense that the homestead had, in any way, been aban- 
doned as a homestead, before the exchange took place; at 
the time it was sold the defendants were citizens of Kansas, 
and no statute of Kansas was offered in evidence, nor have 
we been referred to any decision of the supreme court of 
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that state, which holds, that the conveyance of a home- 
stead in Kansas in exchange for property in another state, 
is such an abandonment of the homestead, or fraudulent dis- 
position thereof, as to render the homestead subject to the 
claims of creditors. The conveyance of the homestead 
then being valid, as against creditors, and the interest of 
the wife therein being such, that she could lawfully stipu- 
late that the proceeds should be paid to her, as and for her 
own property, it cannot be said that any property which 
was subject to the demands of creditors, has been with- 
drawn from their reach, and the conveyance to Mrs. Beh- 
rens cannot, therefore, be said to be in fraud of creditors. 

The judgment of the court of appeals will, therefore, 
be reversed and the cause remanded to that court, with 
directions to enter a judgment affirming the judgment of 
the circuit court. All the judges concur. 


FENN et al. Vv. LEWIs, App llant. 


Mutual Benefit Association: BENEFITS, TO WHOM PAYABLE. Where 
the charter of a mutual benefit association provides for the payment 
to the member’s family, or appointee, of a certain sum upon the 
member’s death, and that “‘in case no direction is made by a brother, 
the same shall be paid to the person or persons entitled tliereto,” 
upon the death of a member without having named a beneficiary, 
the benefits are payable to the wife and children, and not to the 
administrator of the deceased member.* 


Appeal from St. Louis Court of Appeals, 
AFFIRMED. 


J. A. Harrison and C. A. Davis for appellant. 


* This syllabus is taken from 10 Mo. App. 478. 
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Geo. A. Castleman for respondents. 


If the title to the draft and its proceeds was in plaint- 
ifts, then the petition shows defendant took the draft which 
was payable to the legal heirs of Ingram Fenn, collected it 
and has the proceeds in his possession, and refuses to deliver 
upon demand. “Any wrongful act which negatives or is 
inconsistent with the owner’s rigits, is per se a conversion.” 
And it makes no difference whether the actor is conscious 
of the wrong he is committing or not. Wiélliams v. Wall, 
60 Mo. 318. Lack of demand even is a defense only where 
the statute requiring plea and answer is complied with. 
Battel v. Crawford, 59 Mo. 215. It is alleged that defendant 
took the draft and collected the proceeds, as administrator 
of the estate of Ingram Fenn. [Ilis position cannot be 
stronger than that of an innocent agent who collects such 
a draft or voucher for a principal, as in Koch v. Branch, 44 
Mo. 542. Title to the draft and its proceeds is in plaintiffs. 
The charter of the “ Knights of Honor” provides for the 
payment to the member’s family, or his appointee, upon 
the member’s death, a certain sum, and that where no direc- 
tion is made by the member, the same shall be paid to the 
person or persons entitled thereto. No direction was made 
by Ingram Fenn, and there was no contract other than 
arises from membership of a corporation with such consti- 
tution and charter. The Knights of Honor are an insur- 
ance society. Hake ex rel. v. Citizens’ Ben, Asso’n, 6 Mo. 
App. 162. There is here no written policy, but a parol 
contract of insurance is good. Henning v. Ins. Co., 47 Mo, 
432. Fenn made no direction, and, therefore, the fund 
must be paid “ to his family,” and plaintiffs constitute that 
“family” and are entitled to the fund. LExpressman’s Aid 
Society v. Lewis, 9 Mo. App. 412; Fenn v. Lewis, 10 Mo. 
App. 478; State ex rel. v. Mer. Ex. Mut. Benevolent Society, 
72 Mo. 146; Bunyon on Life Ins., (1 Ed.) p. 17; Bliss on 
Life Ins., § 3; May on Ins., § 1; 2 Marshall on Ins., 766 ; 
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Comin. v. Weatherbee, 105 Mass. 149 ; Parsons on Mere. Law, 
$s 403, 404; LTunning v. Ins. Co., 47 Mo. 426; 8. C.2 Dill. 
29; Kelsoll v. Tyler, 11 Exch. 513; Schunk’s case, 44 Wis. 
372; Ill. Masons Benevolent Society v. Wenthrop, 85 Til. 537; 
Saine v. Baldwin, 86 Il. 479; Ky., ete., Ins. Co. v. Miller, 13 
Bush. 480; Dutrick v. Madison Relief Asso’n, 45 Wis. 79; 
Commercial League v. People, 90 Ill. 166; State v. Mutual 
Protection Asso’n, 26 Ohio St. 22, and Phenix Ins. Co. v. 
Dunham, 46 Coun. 79, are cited in an additional brief by 
respondent’s counsel. 


Ewing, C.—This was a suit by the respondents on the 
following petition : 

“Now come plaintiffs and state that plaintiff, Mary 
Ellen Fenn, was, in the lifetime of Ingram Fenn, his lawful 
wife, having been married to said Ingram Fenn in the year 
to-wit, 1855, and remained the true and lawful wife of the 
said Ingram Fenn up to the date of his death in the year, 
A. D., 1878, and is now the widow of the said Ingram Fenn, 
said Fenn having, on, to-wit, the 15th day of September, 
1878, departed this life. That plaintift, Jesse Sophia Fenn, 
is the child of said Ingram Fenn, born of said Ingram Fenn 
and plaintiff, Mary Ellen Fenn, in lawful wedlock in, to- 
wit: the year A. D.,1857. That said Ingram Fenn resided 
at and before his death in the city of St. Louis, in the State 
of Missouri, and was at the time of his death, and had 
been long prior thereto, a member of an organization 
known as the Knights of Honor, and particularly of that 
branch of said organization known as Oak Lodge, num- 
bered one hundred (100), having as its place of residence 
the city of St. Louis, aforesaid. That said Knights of 
Ifonor, and that branch thereof known as Oak Lodge, 
number one hundred, is an association having for its objects, 
among other things, as declared in its character and con- 
stitution: ‘To promote benevolence and charity by estab- 
lishing a widows and orphans’ benefit fund, from which, 
on satisfactory evidence of the death of a member of the 
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corporation who has complicd with its lawful requirements, 
a sum not exceeding five thousand (35,000) dollars, shall be 
paid to his family, or as he may direct; to provide for cre- 
ating a fund for the relief of sick and distressed members, 
and to ameliorate the condition of humanity in every man. 
ner.” That said Ingram Fenn was, at the date of his death, 
a full rate member of said Oak Lodge One Ilundred, in 
good standing, and had complied, in his lifetime, with all 
lawfulrequirements of said corporation, whether by its char- 
ter, constitution, or otherwise. That according to the con- 
stitution of said Oak Lodge, numbered one hundred (100), 
it was provided that the sum of three thousand ($3,000) 
dollars should be paid on the death of every full rate mem- 
ber thereof. That it is provided, among other things, in 
the constitution of said Oak Lodge numbered one hundred, 
that ‘any brother may cause to be entered upon the report- 
ers record book, a direction to whom his benefits shall be 
paid, and he shall pay for such entry a fee of not less than 
twenty-five cents; he may at any time cause said entry to 
be changed upon paying a like fee; or he may have a bene- 
fit certificate issued to him upon paying the fee prescribed 
by the Supreme Lodge; all such entries shall be made by 
the personal direction of the brother. In ease no direction 
is made by a brother, either by will, entry or benefit certifi- 
cate, the same to be paid to the person or persons entitled 
thereto.’ 

“That said Ingram Fenn did not cause to be entered 
in said reporter’s record book a direction to whom his bene- 
fits should be paid, and did not have a benefit certificate 
issued to him, or atall by said Oak Lodge. That there was 
given by said Ingram Fenn no directions, either by will o1 
by such entry, or by a benefit certificate, as to whom his 
benefits should be paid. That these plaintifts constitute the 
entire and only family left surviving him by said Ingran 
Fenn, and as such became, and are, entitled to the benefits 
payable by said Oak Lodge upon the death of said Ingrar 
Fenn—which benefits amount to the sum of three thou- 

















OCTOBER TERM, 1883. 263 








Fenn v. Lewis. 


sand ($3,000) dollars, under and by virtue of the charter and 
constitution thereof, as hereinbefore set forth; there being 
no other or further provision touching said matter in either 
said charter or constitution, and no other or further con- 
tract than arises from the facts and provisions hereinbe- 
fore set forth. 

“That on the 24th day of October, A. D., 1878, said 
Oak Lodge numbered one hundred (100), caused to be drawn 
by the Supreme Dictator, and by the Supreme Reporter of 
said Supreme Lodge Knights of Honor, on the Supreme 
‘l'reasurer thereof, its certain draft or order for the payment 
out of the widows and orphans’ benefit fund, of said or- 
ganization, to the order of the trustees of Oak Lodge num- 
bered one hundred, Knights of Honor, to pay to the legal 
heirs of Ingram Fenn, deceased, three thousand ($3,000) 
dollars, on the death of said Ingram Fenn, a member of 
said Oak Lodge numbered one hundred, of St. Louis, Mis- 
souri, as per the directions of said deceased brother—said 
order, by the words ‘deceased brother’ meaning said In- 
gram Fenn. That these plaintiffs constitute the sole sur- 
viving legal heirs of said Ingram Fenn, and they were the 
sole surviving legal heirs at the date of his death. 

“That said trustees of said Oak Lodge numbered one 
hundred endorsed and delivered said draft or order to the 
defendant Martrom D. Lewis; that said Martrom D. Lewis 
converted said draft or order to his own use, and collected 
thereon and therefor the sum of three thousand ($3,000) 
dollars, upon presenting said draft or order to the said Su- 
preme Treasurer aforesaid; that said sum of three thou- 
sand ($3,000) dollars, so collected by defendant, he has and 
retains in his possession, and has converted the same to his 
own use, though the same has been demanded of him by 
these plaintiffs.” “ Plaintiffs further say that said Lewis is 
administrator of the estate of said Ingram Fenn, and took 
possession of said draft or order and the proceeds thereof, 
and claims to hold the same in his capacity of such admin- 
istrator. Wherefore, plaintiffs state, that said Lewis is in- 
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debted to them in said sum of three thousand ($3,000) dol- 
lars, for which sum, with interest and their costs, plaintiffs 
pray judgment.” 

Defendant demurred on the ground that no cause of 
action was stated, which was sustained by the circuit court, 
and judgment for the defendant. On appeal to the court 
of appeals, the judgment of the circuit court was reversed 
and the cause remanded, and the defendant brings the case 
here for review. 

The reasoning an:l conclusions of the court of appeals 
are satisfactory to this court, in this case, which renders it 
useless to repeat them here. 

The judgment of the court of appeals is, therefore, 
affirmed. All concur. Sherwood and Norton, JJ., ab- 


sent. 
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Ricuarpson v. Kocu et al., Plaintiffs in Error. 


Mechanics’ Lien: LEaAsenotp: macnuINeRyY. Sections 1 and 4, Wag- 
ner’s Statutes, pp. 907, 908, (R. 8S. 1879, 22 3172, 3175,) concerning me- 
chiniecs’ liens, while they extended the lien toa building or im- 
provement, the latter term being synonymous with the former, 
erected by a tenant upon leased premises with power of removal, 
did not extend it to engines, boilers and machinery erected by him 
thereon, unless the same were used in the construction of the 
building, or improvement, or were afterward connected therewith 
and became a part of the building itself for some permanent object, 
so asto go and pass with it as a constituent part thereof. 


Error to Morgan Cireuit Court.—lITox. E. L. Epwarps, 
Judge. 
REVERSED. 


R. #. Walker and Draffen & Williams for plaintiffs in 
error. 


The property was subject to a mechanie’s lien. It will 
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be noticed that this building was erected for the express 
purpose of being used as a mill for crushing and separat- 
ing metallic ores, and to receive this identical machinery 
which was necessary for the completion of the building for 
that purpose. Without this the building would be useless 
for the objects for which it was intended. The machinery 
was attached to or connected with the building in the same 
manner as the machinery in ordinary mills is attached. It 
was part and parcel of the building itself. The statute 
gives a lien to the “mechanic or other person who shall 
furnish any materials, fixtures, engine, boiler or machinery 
for any building, erection or improvement.” It will be 
difficult to conceive of the character of the improvement 
against which sucha lien may be enforced for machinery fur- 
nished, if not against a mill or manufactory. See 1 R. 8. 
1879, p. 533, § 35172; Gerard B. Allen & Co. v. The Frumet 
Mining & Smelting Co., 73 Mo. 688; O Bryan v. Hanson, 9 
Mo. App. 545, 550; Goodin v. Ellardsville Hall Asso’ n, 5 
Mo, App. 289, 293; Kelly v. Border Mills, 7 Reporter 685 ; 
Gray v. Lloldship, 17 Serg. & Rawle, 413; Morgan v. Ar- 
thurs, 3 Watts (Pa.) 140; Wademan v. Thorp, 5 Watts 115; 
MeGreary v. Osborn, 9 Cal. 119. The fact that the Penn- 
sylvania Mining, Separating & Smelting Company only had 
a leasehold interest in the land, cannot defeat the lien. 
There is no difference as to the character of the building or 
improvement against which the lien can be enforced, where 
the improvement is made by the owner in fee, and where 
it is made by the lessee. The only difference is, that in the 
one case, the land is bound, and in the other, simply the 
lessee’s interest therein; in both cases the building and 
everything that is part and parcel thereof, is held by the 
lien. Section 4 of the mechanic’s lien law expressly ex- 
tends the lien to leasehold property. The court below, 
therefore, committed manifest error in giving the declara- 
tions of law asked by the plaintiff numbered 5, 6, 7 and 11, 
aud in refusing those asked by the defendants numbered 1, 
2,5,4and 6. See 1 R.S.1879, § 3175; Smith v. Phelps, 63 
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Mo. 58d ; O Bryan v. LJanson, 9 Mo. App. 590; 11 Cent. 
Law Jour. 471, part of opinion on p. 472; Hart v. Globe 
Iron Works, 37 Ohio St. 75; Collins v. Mott, 45 Mo. 100. 
The case of Collins v. Mott, supra, when properly under- 





stood, does not militate against these views. That case 
does not hold, as seems to be contended by plaintiff, that a 
mechanic’s lien cannot exist for materials, fixtures, engine, | 
boiler and machinery furnished for and put up in a building 

erected by a lessee upon rented ground. The statute ex- 
pressly gives such lien. § 4. It was a question of fact 
whether the annexation was such as to make the machinery 
part of the house. O'Bryan v. IIanson, 9 Mo. App. 550. 
The. lien judgment cannot be attacked collaterally by 
plaintiff on the ground that the machinery and building 
were not fixtures. Reiley v. Hudson, 62 Mo. 383; Allen v. 
Sales, 56 Mo. 28, 38. The description in and proceedings 
thereon were sufficient. Oster v. Robe neau, 46 Mo. 595 ; 
Kansas City TTotel Co. vr. Sauer, 65 Mo, 279. The petition 
was certainly sufficient after verdict. Gilman v. Hovey, 26 
Mo. 280. 


Richardson, P P. Ross, J. R. Kdwards and Moore f 


Wiliams tor defendant in error. 





The lien of the attachment dated from the time of the 
levy, and the sale thereunder relates back to the levy. dZusrly 
v. Llarrold, 62 Mo. O16; Tlall v. Steve ns, 65 Mo. 670. Plaint- 
iff is not bound by the judgments under which defendants 
claim, and he may contest the validity of the proceedings, 
not being a party or privy thereto. R.S., § °180; LTouser 


v. Lloffman, 32 Mo. 335 ; Schac ff rv. Lohmun, 34 Mo. 68; | 
Picot v. Signiago, 27 Mo. 125; Phillips Mech. Liens, §§ 395, 
456; Johnson v. Pike, 35 Me. 291; Lambard v. Pike, 33 Me. | 


141; Raymon v. Ewing, 36 Ill. 328. The petitions in the 
lien cases do not state the facts necessary to enforce a lien 
under the statute. Itis not averred that there was any 
contract, either original or otherwise, with any one having 
any interest or ownership in the land. The allegations as 
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to time are insufficient, and the allegations are otherwise 
defective. JIetzell v. Langford, 33 Mo. 396 ; Porter v. Tooke, 
35 Mo. 107; Peck v. Ridwell, 6 Mo. App. 551; Fay v. Adams, 
8 Mo. App. 566; Phillips Mech. Liens, $$ 362, 358. The 
buildings, machinery, boiler, engine, separators, crushers, 
etc., put by the Pennsylvania Mining, Separating and Smelt- 
ing Company, upon its leased lands, were personal property 
by the terms of the lease to them. They were taxable as 
such; were removable at pleasure by the lessee, and were 
in every respect openly treated as personal property, and 
could not be subjected to a judgment and sale for a me- 
chanic’s lien. Plaintiff’s fourth instruction declares the law 
correctly. Koenig v. Mueller, 39 Mo.165. The act of 1857, 
interpreted by the Supreme Court in this case, is embodied 
in the present mechanic’s lien law. In no case would the 
boiler and engine, and the machinery for crushing and 
smelting lead, when forming no part of the realty, be sub- 
ject to judgment and sale for a mechanic’s lien. The opin- 
ion of Judge Bliss, 45 Mo. 100, Collins v. Mott, is decisive 
of this question under our statute. A mechanic’s lien does 
not bind the engine, boiler, etc., when placed upon the 
leasehold property by the lessee. Collins v. Mott, supra; 
Taeussler v. Glass Co., 52 Mo. 452; Graves v. Pierce, 53 
Mo. 423; Taylor on Landlord and Tenant, (5 Ed.) § 544, 
et seq. 


Putties, C.—This is an action of replevin to recover the 
possession of “one fifty horse power engine and the boiler, 
machinery and appurtenances attached thereto, also, of one 
set of machinery for crushing and separating metallic ores, 
and the building covering the same,” valued at $800. The 
answer tendered the general issue. Trial before the court 
without the intervention of a jury. 

The plaintiff’s title came through purchase of this 
property under judgments of certain attaching creditors, 
against the Pennsylvania Mining, Separating and Smelt- 


ing Company. The attachments were made in September, 
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1877. The said company was the lessee of the land « , 
which this property was situated. By the terms of the 
lease, the lessee was authorized “to remove the buildings, 
machinery and fixtures, or any part thereof, at any time,” 
provided no rents were due at the time. The sheriff under 
the writs of attachment took possession of said property by 
locking the same in the building and taking the key. The 
defendants claim title to said property under judgments 
and sale, under proceedings enforcing mechanics’ liens, 
against the land and the building. These mechanics’ liens 
were filed in January, 1878. The purchasers under the 
mechanics’ liens got into the building some way, and when 
this writ of replevin was sued out, they were engaged in 
taking down and removing the property from the building. 
The parties filing the lien did not furnish the engine and 
boiler, but one of them did furnish the patent separator, 
ore washer, jigs and crusher. The building was a simple 
frame of about forty or fifty feet, and was built before the 
machinery was putin. The building was placed on a lime- 
stone foundation. The engine was put inside the building 
on a stone foundation for its support. It was a portable 
engine. The boiler stood on the outside of the building, 
covered by a shed, and connected by the usual appliances 
with the machinery inside. A number of instructions 
were requested and given in the case, but the defendants 
complain principally of the one in which the court declared, 
in effect, that the mechanics’ lien read in evidence did not 
bind the engine, boiler and other machinery, etc., the same 
being on leasehold property. The court found the issues 
for plaintiff and rendered judgment accordingly, giving 
him the property including the house. 

I. If this declaration of law be correct, as applied to 
the facts of this case, it is conclusive of defendants’ claim 
to the machinery. By section 4 of the mechanics’ licn 
act, then in force, (Wag. St. p. 908) it is provided, that: 
“Every building or other imnrovement erected, or materi- 
als furnished, according to tue provisions of this chapter, 
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on leased lands or lots, shall be held for the debt contracted 
for, or on account of the same, and also, the leasehold term 
for such lot and land on which the same is erected, etc.” 
In order, therefore, to ascertain what such lien covers, re- 
course must be had to section 1 of said act, which, in sub- 





stance, is as follows: 

“ Every mechanic or other person who shall do or per- 
form any work or labor upon, or furnish any materials, 
fixtures, engine, boiler or machinery for any building, erec- 
tion or improvements upon land, or for repairing the same 

* * shall have for his work or labor done or 
materials, fixtures, engine, boiler or machinery furnished, a 
lien upon such building, erection or improvements, and 
upon the land,” ete. 

It is too obvious for discussion, that while the lien is 
given for the work, materials, engines, ete., it is not 
given on the work, materials, or engine, boiler, ete., but 
“upon such building or erection or improvement.” The 
building then is the subject of the lien, and on it only, as an 
incident of the freehold. This idea has received emphatic 
recognition by the recent decision of this court in Ranson 
vr. Sheehan, 78 Mo. 668, in which it is settled as the proper 
construction of this statute, that no lien can attach upon 
the building, where none is secured against the real estate 
on which the building is located. No terms are employed in 
the statute in defining the property to which the lien at- 
taches which, by any admissible construction, includes the 
engine, boiler, etc., unless they are a part of the building 
adhering to the land. This view is clearly and strongly 
maintained by Bliss, J., in Collins v. Mott, 45 Mo. 100. If 
the principle of that opinion is to stand, it, in my judg- 
ment, is decisive of this case. Council for plaintiffs in 
error have reviewed that decision, and with much ingenuity 
and plausibility, have sought to distinguish it from the case 
under consideration. The chief suggestion made is, that 
there the house in which the engine and boiler were piaced 
by the lessee belonged to the lessor; and, therefore, the les- 




























































SUPREME COURT OF MISSOURI, 








Richardson v. Koch. 





see could not create a mechanic’s lien on the house. With- 
out stopping to controvert this proposition, or to point out 
how, and to what extent the lessee might, by improve- 
ments placed on the house, create a lien therefor, which 
might be made available as against the leasehold premises, 
it is sufficient to say that the fact in question, in no manner 
controlled the construction given to the statute by that 
learned judge. If that fact influenced his interpretation, 
it would have been enough for him to have called attention 
to it, and said it precluded the lien on that account. But 
he said no such thing. Characteristically he grasped the 
statute, analyzed it, and discussed it in its entire scope. 
Ilis argument and clear enunciation is, that, under this stat- 
ute, the lien is on the building and not on the engine and 
boiler, unless they are part and parcel of the house. He 
says: “If the improvements bought by the purchaser at 
the sale upon the lien are intended to extend to the engine 
and boiler, why are they not mentioned? They are spe- 
cifically described when reference is had to the labor and 
property furnished, to secure which a lien is created, but 
are omitted in naming the property to which a lien attaches. 
The materials spoken of in section 1, are materials ‘for 
any building,’ and all that is holden is, the ‘building or 
other improvement erected or materials furnished,’ and 
afterwards the purchaser is spoken of as ‘the purchaser of 
the building and leasehold term’ ‘purchaser of the improve- 
ments ;’ and the payment of the rent is provided for ‘to the 
time of removing the building,’ thus using the terms ‘ build- 
ing’ and ‘improvements’ as synonymous, and excluding the 
idea that the engine and boilers were included. * * In en- 
larging its (the statute's) scope and operations by extending 
jt to leasehold property, the idea of holding nothing but 
buildings and improvements upon them seems to still pre- 


vail.” This view is supported by the Supreme Court of ° 


Indiana, under a statute very similar to ours. Baylies v. 
Sinex, 21 Ind. 45 
In some of the states, in order to meet this difficulty, 
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they have, by express statute, extended the lien to engines, 
machinery, etc., and in some they have declared that ma- 
chinery and gearing for manufacturing purposes shall be 
considered a building. 62 Pa. St. 406, and New Jersey 
statute. In Graves v. Pierce, 53 Mo. 423, it is held that a 
carding machine fixed in the building is not subject to the 
lien. Vories, J., in delivering the opinion, said: “The 
statute provides, that the machinery, for which a lien may 
be created, must be furnished for a building or improve- 
ment made upon the land. This clearly indicates, that the 
machinery must be such as is used in the erection of a 
building, and which will, when placed in the building, erec- 
tion or improvement on the land, become a fixture and be- 
come a part of the realty, or at least, such as is necessary 


in the erection of the improvement to be made. * * 
The carding machines, the picker and the card clothing 
* * are not such machinery as is used in the erec- 


tion of buildings or improvements on land; they form no 
part of a building or erection, and the mere fact that they 
were placed in a house belonging to defendant cannot give 
the plaintiff any right to a lien on the house.” This lan- 
guage is plain enough. Its announcement is, that in order 
to subject the machinery to the lien, it must be so related 
to the house as to be a part of it, “necessary in the erection 
of the improvement of the land,” so as to become a part of 
the realty, as much so as the house itself. It is not enough 
to meet this requirement of the statute to say, that the 
house was useless for smelting purposes without the 
machinery. So would the house as a carding machine 
establishment have been useless and incomplete without the 
eardtng machine. So would a railroad track be useless and 
incomplete without the rolling stock, but it would hardly 
be contended in the absence of an express statute, that a 
mechanie’s lien on the erection or improvement would car- 
ry with it the rolling stock. In Maine, under a statute 
giving the lien for labor or materials for erecting, altering, 
or repairing a house, building or appurtenances, the su- 
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preme court held that no lien attached for a cylinder, stove 
and funnel placed in a mill for heating it. The court says: 
“To create a lien, the materials must be used for erecting, 
altering or repairing the building; must be so applied as to 
constitute a part of the building.” 

My conclusion is, that to give a lien on the engine, 
boiler, etc., in this case, they must have been used in the 
erection of the building or improvement, or afterward con- 
nected therewith, so as to become a part of the building 
itself, so as to go and pass with the building as a constitu- 
ent part thereof. The building itself, in this case, was quite 
complete as a building without the engine, ete. The ma- 
chinery, in no manner, entered into its construction. It 

ras placed in the building after its completion. The build- 
ing was more essential to the machinery than the machinery 

yas to the building. The latter served to house the former. 
The foundation on which the portable boiler rested, was in 
no wise, connected with the building proper. The machin- 
ery could be taken away without the building, leaving it a 
complete structure or erection. The evidence showed that 
the defendants were taking away the machinery at the time 
the writ of replevin was served. It was in fact the ma- 
chinery, the really valuable part or property, the alleged 
lienors were after. In this view, we would not, in any de- 
gree, be understood as trenching upon the correctness of 
that line of recognized decisions holding that where, as in 
the case of a mill structure, the machinery used, adjusted and 
fitted in with the building, to fit it as a mill by the owner 
of the property, such machinery may constitute fixtures so 
as to be subject to the operation of the lien, or to be cov- 
ered by a mortgage given by the owner on the realty ? or, 
as in the case of a builing erected asa furnace and smelter 
by the owner of the premises, the machinery becomes a 
part thereof so as to be treated as part of the frechold for 
certain purposes. 

In the case of Thomas v. Davis, 76 Mo. 72, Henry, J., 
has discussed with mueh force and clearness the doctrine 
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of fixtures, as applied to machinery in buildings. The 
following quotations from that opinion will materially aid 
in the elucidation of the conclusion reached in the case at 
bar: “ When the absolute owner of land in fee, for the 
purpose of better using the land, erects upon and affixes to 
the freehold, certain machinery, such as is in use in mak- 
ing coal, and in mines, it will go to the heirs as real estate.” 
«“ Even in regard to manufacturers, all articles affixed to the 
freehold, whether by screws, solder or any other permanent 
means, or by being let into the soil, will descend to the 
heir, or pass by conveyance of the land; that the rule of 
law by which fixtures are held less strictly, when erected 
for manufacturing purposes, has no application to fixtures 
erected by the owner of the land in fee.” “It is the per- 
manent and habitual annexation, and not the manner of 
fastening, that determines when personal property becomes 
a part of the realty.” “Many articles have been held to 
be fixtures, in controversies between grantors and grantees, 
and mortgageors and mortgagees, which, although attached 
to the freehold, could have been removed without substan- 
tial injury to the freehold, and in disputes between persons 
holding these relations to each other, the adjudications in 
which the contests were between landlords and tenants, 
have little or no application, because the strict rules which 
have been applied in the former class of controversies, have 
been relaxed, with a view to the encouragement of mechan- 
ical and agricultural pursuits.” That was a controversy 
between two mortgagees. The case here is between two 
creditors of the lessee, a tenant. By the express provisions 
of his contract of lease, the tenant reserved the right to 
remove the machinery at any time when he was not in ar- 
rears of rent. The parties treated it as personalty. It was 
never designed as a “ permanent and habitual annexation ” 
to the land, nor, indeed, as a part of the house, for it might 
be removed without the house. There was no such attach- 
ment of this machinery to the building as in the case above 
quoted. Judge Vories, in the case of Graves v. Pierce, su- 
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pra, said: “ Things otherwise personal in order to become 
a fixture and pass with the realty, or to become a part 
thereof, must be incorporated for some permanent object, 
or by affixing them to the realty, so that they cannot be 
removed without injury to, or dilapidating the realty.” 

Be the test as to injury to the building of less import- 
ance now than formely, in determining the question of what 
constitutes a fixture, both of these decisions of our court 
assert the proposition that to give such machinery the char- 
acter of realty, it must have “been incorporated in the 
building” for some permanent object. It was in recogni- 
tion of this rule that the supreme court of Pennsylvania 
in White’s Appeal, 10 Pa. St. 252, held that an engine-house, 
partly of stone and partly of wood, with stone foundation 
for a steam engine erected by a tenant for years, for the 
use of a coal mine, he having the privilege of removing all 
fixtures, is not the proper object of a mechanic’s lien. That 
was a contest between the creditors of the tenant. The 
court, inter alia,say: ‘“ Here, the engine and other machin- 
ery erected by the lessee to carry on the works, with the 
building, which is nothing more than a covering for the 


machinery extending into the mines, * * and 
transporting the coal, are personal property. * * 


If there was any doubt on general principles, that doubt is 
removed by the contract; for the lessors and lessee agree 
that all the steam engines, fixtures, etc., may be removed 
and taken away by the lessee. * * The lessors 
assert no right to this machinery.” 

The contract affixed to it the character of personalty. 
And while it is true, our statute would authorize the lien 
against the building which the lessee might remove, yet 
that is by express provision of the statute. Such statutes 
ought not to be extended in their operation by implication. 
And when it is sought by material men, as in this case, 
months after the general creditors of the lessee have seized 
the engine and machinery as personalty to satisfy their 
claims, t» take it away from them by filing a mechanic’s 
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lien, they should bring themselves clearly within the pro- 
vision of the statute. We would, therefore, affirm the judg- 
ment of the circuit court but for another fact disclosed by 
the record. It appears that the defendants claim title 
under judgments founded on two mechanics’ liens. One of 
these was in favor of Clark and Townley. It is manifest 
from the items of their account, constituting the basis of 
the lien, that they were for lumber furnished by them for 
the building itself. This entitled them to a lien on the 
building and acre of land therefor. § 4., Wag. Stat., 
supra. So that the enforcement of this lien and purchase 
thereunder, at the sheriff’s sale, passed to the purchaser all 
the right, title and estate of the lessee in the said house, 
reaching back of the attachment of this property under 
which plaintiff claims title. Outside of this, we do not dis- 
cover from the evidence, such acts of detention of the 
house as would have authorized the action of replevin. 
The defendants were evidently not trying to remove the 
house. They were only after the machinery. 

The judgment of the cireuit court went too far, and 
the same is, therefore, reversed and the cause remanded, 
with directions to the court to enter up judgment herein 
for the plaintiff, as to the property in controversy, except 
the building, and to find the issue for defendants, as to the 
building. All concur. Norton anp Suerwoop, JJ., absent. 





Cotuins, Administrator, v. Trorrer et al., Appellants. 


1. Promissory Note, when Payable. A promissory note made 
payable on the “first day of March,” without naming the year, is 
regarded in the same light as where the time of payment is left 
blank, or no time is specified, and is payable on demand. And suit 
brought on such note is a sufficient demand. 


2. Pleading, Civil: REPLY: OBJECTIONS, WHEN WAIVED. A reply 


which denies all the material allegations of the answer, without 
specifying what allegations are denied, is bad pleading, but nota 
nullity, and if not objected to before trial, will be held sufficient, 
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8. Insane Person: sTaTUTES CoNSTRUED. Revised Statutes 1879, sec- 
tions 3653 and 3654, are not applicable to a case where the suit is 
against a person of unsound mind, and answer is made by his guar- 
dian. They can only be applicable to persons of sound mind. 

: ANSWER OF GUARDIAN. The answer of the guardian of an 
insane person, admitting the execution by his ward of the instru- 
ment sued on, but alleging that he was at the time of unsound mind, 
is equivalent to a plea of non est factum, for while it admits the 
manual act of signing, it denies the consenting mind, without which 
no act can possess any contractual force. It stands upon the same 
footing as the answer of a guardian ad litem of an infant. 

: INFANT: GUARDIAN AD LITEM: ADMISSIONS oF. The guardian 
ad litem of an infant can waive nothing and admit nothing against 
his ward, but the adversary of such infant must prove his whole 
case, whether it be one in equity or at law. And the same rule ap- 
plies in the case of a lunatic. 

6. Deaf Mute: nurDEN OF PROVING comPpETENcYy. A deaf mute is 
prima facie incompetent to make any contract, and the burden of 
proving his competency is upon his adversary in the suit. 

7. Insane Person: INFANT: ADMISSIONSOF GUARDIAN. The guardian 
of an insane person, like the guardian ad litem of an infant, may P 
raise issues by his pleadings whenever he thinks it for the benefit 
of his ward, but whatever points are tendered, or admissions made, 
for the purpose of pleading, cannot be used against the person 
in ward, 

8 Guardian, Appointment of: Prieapinc. In pleading the ap- 

pointment of a guardian by the probate court, the statute, (R. 8. 
1879, 2? 3551,) controls, and the facts conferring jurisdiction need not 
be more fully stated than therein required. And no objection can 
afterward be made where it is admiftad on the trial that such ap- 
pointment was duly made, anterior to the trial. 

9. Guardian of Insane Person: waiversy. The general guardian 
of an insane person, unlike the guardian ad litem of an infant, can 
actin regard to his ward’s interest like an ordinary litigant, and 
waive objections to the admission of testimony, the same as if act- 
ing in his own right. Snerwoop, J., dissenting. 


"vy 








Appeal from Carroll Circuit Court.—Hlon. E. J. Broappus, > 


Judge. 





AFFIRMED. 


“vy 








OCTOBER TERM, 








Collins v. Trotter. 





——_—_——_ 


Hale & Sons for appellants. 


The reply simply denies all the material allegations of 
the answer, and isa nullity. The allegations of the answer, 
therefore, stand admitted, and judgment should be for de- 
fendants on the pleadings. R. 8. 1879, § 3525; Edmonson 
v. Phillips, 73 Mo. 57. It was admitted on trial that de- 
fendants J. N. and J. E. Trotter were mutes, and had been 
from infancy, and were prima facie of unsound mind, and 
Revised Statutes 1879, section 3653, providing that certain 
instruments may be read in evidence unless denied under 
vath, does not apply to suits against persons of unsound 
mind. The note sued on should not have been read in evi- 
dence without proof of its execution. Plaintiff should 
have been required to prove not only the execution of the 
note, but that defendants were competent to contract, be- 
fore offering it in evidence. The defendants should have 
been treated as infants. Defendants being of unsound 
mind and under guardianship, were not required to deny 
the allegations in the petition, but plaintiff was required to 
make strict proof of all the material allegations in the peti- 
tion. The party who obtained the promise, or contract, or 
conveyance of one non compos mentis, is responsible for the 
way in which the same is procured, whether directly or 
indirectly. Hervey v. Hobson, 53 Mo. 451; Somers v. Penn- 
pheng, 24 Ind. 231, 238; Cates v. Woodson, 2 Dana 452; 

sishop on Contracts, § 297. The general execution law 
was not intended to apply to judgments against persons of 
unsound mind. There are special provisions of law for the 
sale of their property for the payment of debts and for 
other purposes. R. 8., 1879, § 5804 to 5810, inclusive. 
Application should have been made to the probate court, 
through the guardian, for an order of sale. The judgment 
in this case was illegal, and the order for an execution to 
issue against defendants’ property, unauthorized and void. 
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Frank Royse, John LL. Mirick and Shewalter & Sebree tor 
respondent. 


No error was contained in the declarations of law given 
by the court. The burden of proof, in this case, was un- 
justly and illegally laid upon the shoulders of respondent. 
2 Kent’s Com., (11 Ed.) top p. 583, and cases cited; Ingraham 
v. Baldwin, 5 Seld. (N. Y.) 45. The court below, sitting as 
a jury, having found the issues for respondent, its finding 
will not be reviewed by this court in an action at law. 
Reynolds v. Rodgers, 63 Mo.17. The proceedings of the 
probate court, so far as this record shows, were null and 
void. The answer does not set up affirmatively that appel- 
lants were notified, nor does it recite any order of the pro- 
bate court why they were not notified to appear in that 
court. R. 8. 1879, § 5789; Dutcher v. Hill, 29 Mo. 271; 
State ex rel. v. Baird, 47 Mo. 302. <A void judgment is 
always obnoxious to collateral attack. Higgins v. Peltzer, 49 
Mo. 152. The jurisdiction given probate courts by section 
5787, et seq., Revised Statutes 1879, was not intended to be 
exclusive of the ancient and statutory jurisdiction of the 
circuit court to entertain suits upon promissory notes, irre- 
spective of the status of the defendants, mental or other- 
wise. There is no negative language employed to counte- 
nance such a construction. Edmonson v. Phillips, 73 M >. 
60; Pierce v. Calhoun, 59 Mo. 273; Wernecke v. Kenyon, 
66 Mo. 284. The guardian having filed his answer and 
made defense, is a sufficient appearance to give the court 
jurisdiction of his person. 57 Mo. 86; 53 Mo. 430; R. 58. 
1879, p. 596, note a. 


Suerwoop, J.—I. Action on a promissory note for the 
sum of $500, dated June 29th, 1878, made payable on the 
“first day of March,” without mentioning the year. Ob- 
jection is taken to the note on account of this supposed 
ambiguity. The objection is not well taken. Such an in- 


strument is payable on demand. 1 Daniel Neg. Inst., § 599. 
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Such an instrument is regarded in the same light as one 
where the time of payment is left blank, or no time is 
specified, in which case on demand is understood. Jb., § 
88. And suit brought on such a note is a sufficient de- 
mand. And the petition alleges that the note had become 
due and had not been paid. 

II. The defendants, those of them who did not make 
default, are deaf mutes and answered by their guardian, J. 
M. Farris, who had been appointed their guardian by pro- 
cedings had in the probate court in the usual way, where it 
is alleged that a person is of unsound mind. The answer 
of the guardian admitted the signing of the note by his 
wards, but stated, in effect, that they were mere sureties of 
the other defendants, Martin Trotter and J. W. Shinn, and 
that his wards at the time of signing the note were men- 
tally incapable of doing or performing any legal act in con- 
sequence of being of unsound mind, and that their signa- 
tures to the note were obtained by the undue influence of 
their co-defendants, and this was well known to the payee 
of the note. * A reply was filed denying all the material 
allegations of the petition. This reply was bad pleading, 
but was not a nullity, and if advantage of its badness was 
desired, it should have been taken in the lower court, and 
before trial was had. Edmonson v. Phillips, 73 Mo. 57. 

Ili. The answer of the guardian was not sworn to, 
and the note in suit was admitted in evidence without ob- 
jection by him. Section 3653, R. S. 1879, provides that, 
“when any petition, etc., shall be founded upon any instru- 
ment in writing, charged to have been executed by the 
other party * * the execution of such instrument 
shall be adjudged confessed, unless the party charged to 
have executed the same, deny the execution thereof by an- 
swer, etc., verified by affidavit.” And the following sec- 
tion provides, that the section just quoted, shall not ap- 
ply to cases where suit is brought on a note against an 
executor or administrator, orany other person representing 
the person charged to have executed such instrument. 
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We are not of opinion that these sections are applicable 
to a case of this kind. The guardian in such case is not 
the party who is sued, but the lunatic is sued, and the 
guardian represents him, and, therefore, section 3654 does 
not apply. But those sections do not apply for much bet- 
ter reasons. The law does not require an impossibility. 
It certainly was never contemplated by the legislature that a 
lunatic, after being placed in ward, should be required either 
to file, or to verify any pleading; otherwise, the appointment 
of a guardian would be unnecessary. The guardian is not 
supposed to know whether his insane ward executed the 
note in suit, and the ward is in no condition to understand, 
either the nature, force, effect, or obligation of an oath. 
The law must operate uniformly, and can take no distine- 
tion between those whom its fostering care has committed 
to the charge of a guardian, whether it be one who has 
barely crossed the narrow boundary line which separates 
sanity from insanity, or one whose mental disorder is so 
pronounced that he is a raving maniac, shackled and in a 
cell. And no one would think of requiring an affidavit in 
the latter case. The statute can only apply to those who 
are of sound mind; for any other theory would place a class 
of poor unfortunates in a far worse situation than any other 
class of litigants whatsoever, and would frequently pave 
the way, whereby recoveries could be had against the hap- 
less and the helpless, and they be bereft of their fortunes 
by an abuse of the forms of law. 

Nor can the answer of the guardian, in the case at bar, 
be held as admitting the execution of the note in suit. 
Taken as a whole, it is tantamount to a plea cf non est 

Jfactum, for though it admits the manual act of signing the 
note declared on, it denies the consenting mind, without 
which no act can possess any contractual or debt creating 
force. But the answer in this case cannot be held as ad- 
mitting anything. It obviously stands on the same footing 
as the answer of a guardian ad litem for an infant, since 
both classes of wards are equally under the protection of 
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the court. In reference to the latter class it is uniformly 
held, that the guardian ad litem is a species of attorney, 
whose duty it is to prosecute and defend the rights of his 
wards. Tis admissions are not binding upon his ward, nor 
will the infant be prejudiced by errors or omissions in his 
answer. There can be no valid decree against an infant by 
default, or even on answer by his guardian. Tyler on Infan. 
and Covert., pp. 175, 211 and cases cited. Nothing can be 
taken as admitted against an infant, but complete proof 
must be made. Tuttle v. Garrett, 15 Ill. 354. And though 
an infant, in his answer, tender an issue or make admissions 
therein instead of putting in the common infant’s answer, 
submitting his rights and interests to the protection of the 
court, the former course, no more than the latter, will ex- 
onerate the plaintiff from proving against the infant his 
whole case, and if in default thereof, he fail to prove a fact 
which lies at the very foundation of his title or his claims, 
his bill will be dismissed. Holden v. Hearn, 1 Beav. 445. 
And the rule holds, whether the case be one in equity or 
one at law. In neither instance can the guardian ad litem 
admit anything, or waive anything which goes to sustain 
the adversary’s action. Newins v. Baird, 19 Hun 306; 
Fraser v. Marsh, 3 Eng. C. L. R. 235; Cowling v. Ely, Ib. 
885; Litchfield v. Burwell, 5 How. Pr. 341; Revely v. Skin- 
ner, 33 Mo. 98; McClure v. Farthing, 51 Mo. 109. And an 
old writer gives as a reason therefor, that “the authority 
the law gives to the guardian is for the infant’s benefit, and 
not his prejudice.” 1 Gilb. Evid. 51. 

In an early case, perhaps the earliest, Leigh v. Ward, 2 
Vent. 72, in an action of ejectment the answer of the guardian 
ad litem of the infant filed in chancery and sworn to, was not 
admitted in the trial at law to be read against the infant ; and 
the ground of this ruling is thus stated: “ For it is not rea- 
son that what the guardian swears, should affect the infant.” 
Mr. Daniels, in his work, says that: “The answer of an 
idiot or lunatic, put in by his committee, may be read 
against him; and it has been held that the answer of a 
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person of weak intellect, put in by his guardian, could, also, 
be read against him; but it is doubtful if this decision 
would now be followed.” 1 Daniels Ch. Plead. and Prac., 
178, 341. And he cites the case of Leving v. Caverly, Prec. 
in Ch. (Finch) 229, where the ruling which he states, but 
doubts the correctness of, is made. Lord Redesdale has, 
however, settled the point in a very decisive manner in the 
case of Carew v. Johnson, 2 Sch. & Lef. (loc. cit.) 293, say- 
ing: “Itis clear that he was not a person to whom the 
court would have permitted an oath to be administered, 
* * It is clear that this man was incompetent to put 
in an answer to the bill filed against him. He could only 
(like an infant) have answered by another person. If he 
had been so brought into court, upon an attachment, and 
an answer had been put in by the guardian, appointed by 
the court, * * then the answer of that guardian 
ought to have been merely that he knew nothing of the 
matter, and submitted his case to the protection of the 
court.” The case just cited, puts the matter at rest, if, in- 
deed, any authority were needed on so plain a proposition, 
for it must be clear, beyond all cavil or controversy, that 
no distinction, with any show of reason, can be taken be- 
tween the case of a helpless infant and that of a helpless 
lunatic. 

In this case the persons in ward, being deaf mutes, 
were prima facie incompetent to make any contract. 1 
Greenleaf Ev., § 366. And the burden of showing their 
competency in this regard, was on the plaintiff’ Jb. Be- 


sides that, as the defendants have been placed in charge of 


a guardian, they must be regarded as of unsound mind, as 
far, at least, as the conduct of the trial was concerned, leav- 
ing the question an open one as to whether they were com- 
petent to contract at the date of the note. Snook v. Watts, 
11 Beav. 105; Peak v. Pricer, 21 Ill. 164. For these rea- 
sons it should be held that the case of the plaintiff in rela- 
tion to the execution of the note by the ward, stood as at 
common law, aud as if the general issue had been pleaded, 
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(2 Greenleaf Ev., §$ 157, 158,) since, as already seen, their 
guardian could waive nothing and admit nothing, either by 
his answer or otherwise, during the progress of the trial. 
See also these additional authorities: Wood v. Truaz, 39 
Mich. 628; 42 Mich. 69; 79 Ill. 228; Cartwright v. Wise, 14 
Til. 417; Peak v. Pricer, 21 lll. 164; Fischer v. Fischer, 54 
Til. 231. 

It is not intended by this to assert that the guardian 
of a person of non-sane mind, may not, like a guardian ad 
litem of an infant, raise issues whenever he thinks it for 
the benefit of his ward so to do, as in many cases it may 
be; but whatever points are tendered or admissions made 
for the purpose of pleading, they cannot be used against 
the person in ward. 1 Daniel Ch. Plead. and Prae., 170, 
and cases cited. 

IV. Itis claimed that the answer does not show that 
proper proceedings were had in the probate court for the 
appointment of a guardian, in that no notice is averred to 
have been given to the wards of the proceeding in that 
court. The provisions of the statute, section 3551, govern 
in a case of this kind, and the facts conferring jurisdiction 
on the probate court, need not have been stated any more 
fully than they were. Besides that for the reasons given in 
another paragraph, any errors or insufliciency in the ans- 
wer of the guardian of a lunatic cannot be used to the 
prejudice of his ward. Moreover, on the trial it was broadly 
admitted that Farris had been duly appointed guardian for 
the deaf mute defendants by the probate court of Carroll 
county, at a time anterior to the trial. Nothing is discov- 
ered in the instructions requiring special comment. 

V. Weare agreed on all the points in the foregoing 
opinion, except that relating to the admission, without ob- 
jection, of the note in evidence. My associates hold that 
there is a distinction to be taken between a guardian ad 
litem of an infant, or lunatic and the general guardian of 
the latter. They hold there is ground for this distinetion 
contained in the provisions of sections 5795 and 5804, R. 8. 
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1879, the former section requiring that the guardian of the 
lunatic give bond for the faithful performance of his duties; 
the latter that he “prosecute and defend all actions instituted 
in behalf of, or against his ward; collect all debts due or 
becoming due to his ward, and give acquittances and dis- 
charges therefor, and adjust, settle and pay all demands due 
or becoming due from his ward, so far as his estate and effects 
will extend, as hereinafter provided.” And that these sec- 
tions place the guardian in position so that he can act in re- 
gard to his ward’s interests, just likean ordinary litigant, and 
waive objections to the admission of testimony to the same 
extent as if actingin hisown right. They, therefore, hold 
that, as the guardian in this case failed to object to the in- 
troduction of the note in evidence, his wards are as much 
bound by his failure, in this regard, as in any ordinary case 
where neither party to the action was laboring under any 
disability whatever. I am unable to see the force of this 
reasoning, as I hold that the ward, whether in charge of a 
guardian ad litem, or a general guardian, is equally under 
the protection of the court, and that the policy of the law 
requires, in either case, that the guardian admit nothing 
and waive nothing, and that the adversary make out his 
full case by necessary proof. Inasmuch as the majority 
of the court holds that no error was committed, the judg- 
ment must be affirmed,in which affirmance I do not coneur. 

Hough, C. J., coneurs in affirming the judgment, and 
will file a separate opinion. Ray, J., having been of coun- 
sel did not sit. 
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Tux Crry or Kansas v. Toe Hannirpat & St. Josepu Rat.- 


to 


ROAD CumPANy, Appellant. 


City Taxes: RAILROADS: STATUTE: PARTY. Under the act of the 
general assembly of March 15th, 1875, section 7, (Acts, p.124,) a 
city is authorized to sue in its own name for city taxes assessed 
against railroads. 





COUNTY CLERK’S CERTIFICATE: EVIDENCE. Semble, 

that the certificates of the clerk of the county court, made in con- 
formity to the provisions of said act, as to the amount of taxes due 
from a railroad, is prima facie evidence of the latter’s liability. 





: PRACTICE. It is not necessary to plead, or 
to file with the petition, said certificates of the county clerk, they 
being only evidence of the assessment and levy of the taxes, and 
not the foundation of the suit. 





: COMPROMISE OF: COUNTY COURT NO AUTHORITY TO. A county 
court has no authority to compromise city taxes, and where a city 
is forbidden by its charter to so compromise, it cannot ratify an un- 
authorized compromise made by the county court. 


Property Escaping Taxation: LIABILITY TO IN HANDS OF SUBSE- 
QUENT PURCHASER. Property subject to and which has escaped tax- 
ation through the mistake or inadvertence of the officers whose 
duty it was to assess, levy and collect the same, is liable to taxation 
in the hands of a subsequent purchaser for the years it has so es- 
caped. 


Taxation of Railroads for City Purposes: county CLERK’s 
CERTIFICATE: STATUTE. The act of the general assembly of March 
24th, 1873, (Acts, p. 119,) relating to taxation of railroads, does not 
authorize the clerk of the county court to certify the amount due 
from railroads for city taxes from the certificate of the rate of 
taxation levied by the city, received by him from the city clerk. 
The county clerk can make such certificate only from an order of 
the county court, spread upon its records; otherwise the collection 
of the tax cannot be enforced. 


Appeal from Jackson Circuit Court.—Hon. 8. H. Woopson, 


REVERSED. 


Judge. 
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Geo. W. Easley for appellant. 


For the years 1868 and 1869, the property belonged to 
the Kansas City & Cameron Railroad Company ; its stock 
was personal property, (Sess. Acts 1857, p. 162, § 21,) and 
the stock alone was subject to assessment. R. 8. 1855, p. 
1331, §§ 30, 31, 32; Gen. St. 1865, p. 103, $$ 27, 28, 29. 
As against this defendant who acquired the property in 
February, 1870, the property could not be assessed in 1874 
for the taxes of 1868 and 1869. State v. St. Louis, Kansas 
City § Northern R’y Co., 77 Mo. 202. And the reason as- 
signed for dissenting 1n the last named case, by Justice Nor- 
TON, does not exist here. The property was acquired by 
defendant in 1870, before any change was made in the law 
substituting an assessment on the property, for an assess- 
ment on the capital stock. It appearing affirmatively, that 
the county clerk made the levies sued upon on his own 
motion, and on a certificate from the city clerk, without 
any certificate from the city council certifying the rate per 
cent levied at the same time on all other property for munic- 
ipal purposes, aud without any order made by the county 
court ascertaining and levying the taxes, the levy was void. 
Sess. Acts 1873, p.65,§ 13. The act provides that the rate 
shall be certified by the city council, not by the city clerk, 
and that the tax shall be ascertained and levied by the 
county court, not by the clerk. The county court is a court 
of record, (Gen. St. 1879, p. 190, § 1023,) and its proceed- 
ings can only be known by its record, so that if the duty 
to “ascertain and levy ” the tax is put upon that court by 
law, it could only be done by an order entered of record. 
Cooley on Tax., pp. 184, 209; Blackwell on Tax Titles, (2 
Ed.) p. 155; 2 Dillon Corp., (2 Ed.) § 610; Westfall v. Pres- 
ton, 49 N. Y. 353; Moser v. White, 29 Mich. 59 ; Beckwith v. 
English, 51 Ill. 147; National B’k v. Cook, 77 Ul. 622. But 
the certificate read in evidence from the city clerk as to the 
rate of taxation for the year 1875, if he had the power to 
make it, did not authorize any levy. There should have 
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been a certificate of the rate levied for each of the several 
years. State ex rel., etc., Pettis Co. v. Union Trust Co., 68 
Mo. 463; Lebanon v. Railroad Co., 77 Ill. 539. There was 
no pretence of but one certificate, and that from the clerk. 
The certificate of the clerk as to the levies made by the 
various corporations for the various years, are not evidence 
of the facts therein stated. “At common law the certificate 
of a public officer, no matter how high and solemn his office, 
is inadmissible to prove any disputed fact.” Wharton on 
Ev., § 120; 1 Greenleaf’s Ev., § 498. There being no stat- 
ute requiring him to certify to the rates levied by munici- 
palities, and no statute making his certificate evidence, the 
appellant’s objections to its introduction should have been 
sustained. The only thing he was required to certify was 
“immediately after the county court shall have ascertained 
and levied the taxes,” to furnish the railroad company and 
collector with a statement of the taxes levied. Acts 1873, 
p. 67, § 21. Ue could not make evidence by doing an un- 
authorized act. Until the county court had made the levy 
he could do nothing. The taxes sued for, together with the 
taxes on all the other railroads of the State, were in litiga- 
tion at the time of the compromise. Moore v. Holliday, 4 
Dill. 52. And the county of Jackson and the respondent 
were not made parties in the last named case, because of the 
compromise or the willingness of the county court to make 
it. The compromise fixed the taxes of 1873 at the rate the 
county courts had fixed them, and as was determined by 
the United States court to be the proper basis. Paul v. 
Railroad Co., 4 Dill. 35. In view of this litigation and the 
acceptance of the money by the city, and its use, it ought 
not to be permitted at this late day to question the author- 
ity of the county court to make the compromise, and un- 
settle the whole results of the litigation in the federal courts. 


Iron M. R. R. Co. v. Anthony, 73 Mo. 431 
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D. S. Twitchell with Gage, Ladd § Small for respond- 
ent. 


The objection to reading the tax bills or certificates in 
evidence, is not well taken. The law did not require them 
to be filed, nor was it necessary to plead them, as they were 
mere evidence. The demurrer to the evidence was properly 
overruled, because the proceedings of the State Board of 
Equalization and certificates of the State Auditor, intro- 
duced in evidence, showed the assessment and apportion- 
ment as alleged. The tax certificates were prima facie evi- 
dence of the validity of the taxes claimed. Ketchum v. 
Railroad Co., 4 Dill. 48. Defendant’s instruction number 
two, was properly refused ; no order of record or any order 
at all by the county court levying the taxes being necessary 
under section 13, Railroad Tax Act of 1873, (Acts 1872, p. 
65). Robbins v. Barron, 33 Mich. 125; Railroad Co. v. Com- 
pany, 59 Mo. 223. Defendant’s instruction number seven, 
as to the alleged settlement with the county court was 
properly refused. Madison Co. v. Smith, 95 Ill. 328. De- 
fendant’s instruction which raised the question of the valid- 
ity of the taxes for 1868, 1869 and 1870, was also rightly 
refused. Acts 1852, p.244; State v. R. R. Co., 77 Mo. 202; 
Acts 1868, pp. 209, 210 ; State v. City Council, 10 Rich. (Law) 
240; Burroughs on Tax., pp. 164, 165, 385; Dunlieth v. 
Dubuque, 32 Ia. 427; Davenport v. Railroad Co., 16 Ia. 348 ; 
Tappan v. Bank, 19 Wall. 490; Curtis v. Ward, 58 Mo. 295; 
State v. Auditor, 46 Mich. 224; Railroad Co. v. Weber, 96 
Ill. 443; Gen. St. 1865, p. 121, § 76; Acts 1868, p. 142, § 
2; City of St. Joseph v. Railroad Co., 39 Mo. 476; City of 
Lexington v. Aull, 30 Mo. 480; Knowlton v. Supervisors, 9 
Wis. 410; Life Asso’n v. Assessors, 48 Mo. 518; Railroad 
Co. v. Alexander, 17 Gratt. 184; Cooley on Tax., pp. 232, 
233; Cooley on Const. Lim., (4 Ed.) pp, 254, 255; Black- 
well on Tax Titles, (4 Ed.) p. 184; Fairfield v. People, 94 
Til. 244. The fact that there is no law authorizing re-assess- 
ment of taxes until after the property has changed hands, 
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does not alter the case. Purchasers have notice of the 
power of the legislature to pass the laws. Tallman v. Janes- 
ville, 17 Wis. 71; Cross v. Milwaukee, 19 Wis. 535; Fairfield 
v. People, supra. 


Henry, J.—This is an action to recover taxes alleged 
to have been levied in favor of the City of Kansas, for the 
years 1868, 1869, 1870, 1871 and 1873, under the act of 
1873, (acts p. 63). The city had a judgment for $10,931.24, 
from which an appeal was duly prosecuted to this court. 
Numerous errors are assigned which we shall notice as 
briefly as possible. 

First, it is claimed that the city cannot maintain this 
action, even if entitled to the taxes, but that the suit must 
be prosecuted by the county in the name of the State. Al- 
though the act of 1875 provides that the county court “may 
at their pleasure,” include city taxes in a suit for State and 
county taxes, yet by the act of 1875, the city was also 
empowered to sue for city taxes. Section 17, p. 124 Ses- 
sion Acts 1875. 

Objections were also made to the introduction 1n evi- 
dence of certificates of the clerk of the county court of 
Jackson county, stating the amount of the taxes due from 
the Cameron and Kansas City branch of the HL. & St. Joe R. 
R. Co., for the years above named, issued to the collector of 
the county named. 

The act of 1875, section 16, required the certificates to 
be made by the clerk, under the seal of the court, and the 
several certificates were in conformity with the require- 
ments of the act, and authorized the collector to seize and 
sell the property of the defendant, and we are inclined to 
the opinion, but do not decide that they are prima facie 
evidence of the defendant’s liability. Ketchum v. R. R., 4 
Dillon, pp. 43, 50. 

Nor was it necessary to file with the petition or plead 
these certificates. They were but evidence of the assess- 
ments and levies, and the principle of pleading is too familiar 
19—8) 
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to require the citation of authorities in its support, that it 
is improper to plead the evidence upon which a party relies. 
The law requires the filing with the petition of such papers 
only, as are the foundation of the suit. The certificates 
did not constitute the levy of the tax. The issuance of 
the certificate is not a step essential to the imposition 
of the tax; it can be issued legally only after all necessary 
steps have been taken to impose the tax upon the prop- 
erty. The certificate is of facts which have already occur- 
red, and, therefore, whether made in 1874 or 1875, it was 
of the assessment and levy of taxes in 1874, for the years 
named in the petition. This disposes of defendant’s ob- 
jection, that there was a variance between the pleading and 
the proofs, the action being for taxes levied in 1874, and 
the certificate bearing date 1875. 

Nor was the objection well taken that the certificate of 
the rate per cent levied by the City cf Kansas on all other 
property, which the act of 1874 required the city council to 
deliver to the clerk of the county court, was made by the 
clerk of the council, and not by the council. Whiat other 
mode of certifying its acts and doings is provided by law? 
They are entered in books kept for the purpose of preserv- 
ing and authenticating them. The clerk is custodian of 
those records, and the certificate, if truly made, is of a trans- 
action recorded in those books, and his certificate is within 
the sense of the law, the certificate of the board. 

Nor did the court err in the exclusion of the evidence 
of a compromise effected by the defendant with the county 
court, by which a less sum than that demanded by the city 
was accepted in full of that demanded. The county court 
had no authority to compromise the city taxes. The case 
of the St. L., I. M. § S. Ry Co., v. Anthony, 73 Mo. 431, is 
not an authority in support of defendant's position. That 
was a suit for county taxes. The city council of Kansas 
City is forbidden to compromise city taxes by the charter 
of the city, (Act of 1875, § 9, p. 209) and, therefore, could 
not ratify a compromise made by the county court. The 
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most important question in the case is, whether for the 
taxes of 1868 and 1869 the defendant’s property in question 
is liable. Prior to the year 1870, the property belonged to 
the Cameron and Kansas City R. R. Co.,from which it was 
acquired by the defendant in 1870. Defendant’s counsel 
relies upon the case of the State v. St. L., K. Cg N. R. BR. 
Co., 77 Mo. 202, as an authority in support of the proposi- 
tion that the property is not bound, in defendant’s hands, 
for said taxes. That was a suit for county taxes; the coun- 
ty, it was held, had no authority to tax any property not sub- 
jected to taxation for State purposes. The property of the 
railroad company for which, in that case, it was sought to 
hold defendant liable for taxes for years prior to its ac- 
quisition by defendant, and against which no tax had been 
levied or collected for these years by the State which taxed 
the shares of the capital stock, instead of the property of 
the company, was held exempt from county taxation. 
There was no provision of law for a separate assessment of 
property for county taxation, or for taxation by the county 
of any property not subjected to taxation for State purposes. 
The counties are geographical subdivisions of the State, 
with no legislative functions, while the city is a municipal 





government, with authority to legislate for itself, and to 
provide its own machinery for assessing, levying and col- 
lecting city taxes. 

By her original charter, granted in 1852, the city of 
Kansas was empowered to tax all real and personal property 
within its limits. The same authority was given by its 
charter of 1867, and by an amendment of the charter in 
1868, the common council was empowered for each fiscal 
year “to levy and cause to be collected, a tax on all real and 
personal property, taxable by law for State purposes, and 
not exempt by general law from municipal taxation.” 
There was no general law exempting the property in question 
from municipal taxation, and its exemption, if maintained, 
must be inferred from the fact that the State for the years 
1868 and 1869 imposed a tax for State purposes on the 
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shares of the capital stock of the Cameron & Kansas City 
Railroad Co., in lieu of a tax on the general property of 
the company represented by its road-bed, rolling stock, de- 
pots, etc. That was not an exemption of their property 
from municipal, but only from state and county, taxa- 
tion. It was one of three modes by which the property of 
the company might have been taxed by the State. State v. 
St. L., K. C.§ N. R. R. Co., supra. We are, therefore, of 
the opinion that the city charter authorizes the city to levy 
the taxes in question for the years 1868 and 1869. These 
views are fully sustained by the State v. City Council, 10 
Rich. (Law) 240; Dunlieth Bridge Co. v. Dubuque, 32 Ta. 
427; Burroughs on Tax., § 131, p. 397. That property 
subject to, but which has escaped taxation, 1s, in the hands 
of a subsequent purchaser, subject to taxation for the years 
in which it escaped, through the inadvertence of any of 
the officers who had duties to perform with regard to as- 
sessing, levying or collecting the taxes, is intimated very 
clearly in the State v. St. L., K. C. §& N. BR. R. Co., supra, 
and expressly held in Fairfield v. The People, 94 Ill. 244; 
Tallman v. Janesville, 17 Wis. 71; Cross v. Milwaukee, 19 
Wis. 509; Cooley on Tax., p. 232; Cooley on Const. Lim., 
254. 

We come now to an objection to the proceedings which 
is insuperable. By section 13 of the act of 1873, (Sess. 
acts, p. 65) it was made the duty of each city council to 
certify to the clerk of the county court the rate per cent 
levied by such city onall other property for municipal pur- 
poses, and of the county court, immediately thereafter, to 
ascertain and levy the taxes for county, municipa!, town- 
ship, city or incorporated town and school purposes, and of 
the clerk to certify to the railroad company the amount of 
taxes so levied. The plaintiff relied upon the certificates 
made by the clerk; and conceding that they were admissi- 
ble, and made a prima facie case for the city, the clerk who 
issued them was introduced, and testified without objection 
that the county court made no order for a special levy of 
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taxes upon the railroad, or other property of defendant, in 
the year 1874, or since, and that he made the certificates 
for 1868, 1869, 1870, 1871 and 1873, so far as the city taxes 
were concerned, from the certiticates furnished by the eity 
clerk, of the city of Kansas, as to the rate of taxation. 
Where did he get authority for that proceeding? It is 
eontended by respondent that this was but a ministerial act, 
a mere extension of city taxes on the property of the rail- 
road company, and therefore, properly done by the court’s 
ministerial officer. The city of Kansas could not levy the 
tax upon this property, but even for her municipal purposes 
the power to levy the tax was conferred upon the county 
court exclusively. Section 13 does not speak of the exten- 
sion, but of the levy of taxes, and clearly requires it to be 
made by the county courts, which, in that matter, act as a 
court of record, and what it does in that regard, must ap- 
pear of record. The clerk is not the county court, and 
when the county court is required, as a judicial tribunal to 
do an act, the record must show that it was done by 
the court, and the clerk, neither in term, nor in vacation of 
court can perform it. “The tax, of course, must be levied 
by the tribunal or person to whom the power is delegated.” 
Blackwell on Tax Titles, (2 Ed.) p. 255; Dillon’s Munici- 
pal Corporations, (2 Ed.) 610. “The power to tax is a 
high governmental power = * * and when the legis- 
lature grants that high power to another tribunal, it can 
only be exercised in strict conformity to the terms in which 
the power is granted, and a departure in any material part 
will be fatal to the attempt to exercise it.” Campbell 
County Ct. v. Taylor, 8 Bush. 206, 208; Westfall v. Preston, 
49 N. Y.353; Beckwith v. English, 51 Ill. 147. In this case 
there was no levy of the tax whatever. The clerk certified 
he amount of taxes due, but it clearly appears, is conceded, 
that the county court made no levy of the taxes in ques- 
tion. The certificates are not based upon a levy, but were 
made from the certificate furnished the county court by the 
eityclerk. This is the testimony of the clerk of the county 
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court of Jackson county. This is not a mere technical ob- 
jection to the proceedings, but is substantial. The require- 
ment not only that a levy of the taxes shall be made, but P 
that it shall be made by the very person or tribunal to whom 
the power is confided by law is essential and vital, and no 
claim for taxes which have not been so levied can be main- 
tained. 

Assessment for taxation is one step, but levying the 
tax is another and different step. The act of the city 
council, in fixing the rate of taxation on other property, 
was not a levy of the tax upon the property in question. 
Something remained to be done. The certificate, stating 
that rate furnished by the council to the county court was 
not a levy, neither was the certificate of the clerk to the 
company and county collector a levy. The levy is made by 
an order in writing by the person, or tribunal, authorized 
to make it, imposing the tax upon the property which has 
been regularly assessed as taxable property. The act of 
the assessor in listing and valuing the property with his 
return of the same to the tribunal empowered to levy the 
tax, does not constitute a levy of taxes. The formal act of 
imposing the taxes upon the property, is an essential and 





indispensable step in the imposition of the burden upon the 
property. 

The judgment is reversed and, inasmuch as, when the 
suit was instituted, plaintiff had no cause of action, it will 
not be remanded. All concur, Norton, J., coneurring in 
the result. 


On Re he aring. 


Henry, J.—Counsel for respondent, in their original 
brief, strangely failed to call attention to section 11, of the 
act of 1873, and from their well xnown ability and industry, 
assuming that every section of the revenue law bearing 
upon the question involved in this controversy, would be 
brought to our attention by them, we considered only such 
as were cited and relied upon. Section 11 is as follows: 
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Th: State Auditor shall, in like manner, certify the 


of this act, 


to the clerks of the county courts of the proper counties, 
the secretaries or clerks of cities or incorporated towns, 
and to the secretaries of the several railroad companies, and 


thereupon the several county clerks, city coune 


ils or board 


of trustees of incorporated towns, shall levy for all county, 
municipal township, city or incorporated town purposes, 


on such proportionate value as certified by the 


State Aud- 


itor, such taxes as may be authorized by law, at the same 


time and at the same rate as may be levied on 
erty. 


other prop- 


Section 13 provides that: It shall be the duty of each 
city council, or board of trustees of incorporated towns, to 
certify to the county clerk the rate per cent levied by such 
city or incorporated town, as is levied at the same time on 


all other property for municipal purposes, and 


the county 


court shall immediately ascertain and levy the taxes for 
county, municipal township, city, or incorporated town and 


school purposes, as provided in this act; and t 
the county court shall certify, under the seal of 


he clerk of 
said court, 


to the secretary of the proper railroad company, the amount 
of taxes so levied fer county, municipal township, city or 
incorporated town purposes, and also the amount of taxes 
so levied for school purposes, specifying separately the 
amount and rate of county, municipal township, city or 
incorporated town tax, and the amount and rate of school 


tax, such certificate to be made by the clerk of 


the county 


court to the secretary of such railroad company, on or be- 
fore the first Monday in August, of each and every year. 
Respondent contends that section 11 clearly vests in 


the city the authority to levy its own taxes. 


Whether 


what the city and the county court are severally required 
to do in the matter of sections 11 and 13, are equally essen- 
tiat to a complete levy of city taxes, we shali not stop to 
enquire, but, for the argument, conceding respondent’s 


counsel’s position on the subject, it cannot change the re- 
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sult, and lead to an affirmance of the judgment. If see- 
tion 11 authorizes the city to levy its taxes, section 13 makes 
it the duty of the county court in the manner therein 
pointed out, to ascertain the amount so levied, and of the 
clerk of that court to certify it to the collector, ete. 

The ascertainment of the amount by the county court, 
js a judicial act. “It can only speak by its record.” Mau. 
pin v. Franklin Co., 67 Mo, 329, and cases cited. The clerk 
js not authorized to certify the amount from the certificate 
of the rate of taxation levied by the city, which, under see- 
tion 13, he receives from the city clerk, or from any other 
record or document, except an order of the county court 
spread upon its records. 

The city taxes upon railroad property are collected by 
the county collector, and the clerk’s certificate duly made, 
is the process which authorizes the collector to collect those 
taxes. But a fatal infirmity in the plaintiff’s case, on its 
own theory, is the total absence of any evidence that the 
city authorities ever levied any taxes for any of the years 
of the alleged delinquency, except 1875. A copy of a city 
ordinance passed by plaintiff’s common council, levying 
taxes for the year 1875, together with the certificate of the 
city clerk, was introduced in evidence, but at the close of 
plaintiff’s evidence its counsel stated, that that certificate 
was not the one upon which the county clerk’s certificate 
was based, and that it was introduced by mistake. The 
county clerk, also, testified, that it was not the one upon 
which he acted. There was no order of the county court 
upon which the clerk’s certificate was based, and, without 
objection, the county clerk testified that the county court 
never made any order of record, or otherwise, in the mat- 
ter, and that, while his certificate was not based upon the 
certificate of the city clerk, offered in evidence by mistake, 
he must have made his certificate from another certificate 
of the city clerk. He is not certain that there was another. 
He but guesses that there was. There is no record, or any 
kind of evidence of any other, and stripped naked, here is 
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a claim for thousands of dollars for taxes, based exclusively 
upon the certificate of the county clerk, not of record of 
his court, not of any record made by the city council, but 
of a mere conclusion of his own that defendant owes the 
city the amount sued for. A suit for taxes based upon so 
frail a foundation, cannot be maintained, and we adhere to 
the conclusions announced in the original opinion. 

Judgment reversed, and a majority of the court think 
that the cause should be remanded, and such will be the 
judgment. Norton, J., concurs in the result. 


BEEDLE et al., Appellants, v. MEap et al. 


1, Equity: sueRirr’s 8\LE: ANNULLING DEED. A deputy clerk of the 
court in which a judgment for costs was rendered, of his own mo- 
tion, and improperly, issued an execution thereon and agreed with 
the deputy recorder of the county to buy in the land levied on under 
the execution, and the two, in pursuance of said agreement, pur- 
chased at the sheriff’s sale 240 acres of land, worth $2,400, at less 
than seven cents an acre, when two acres would have more than 
satisfied the execution, and received the sheriff’s deed therefor; 
Held, equity will interfere and set aside said deed. 

2. Cloud on Title: equity: msectment. One out of possession, and 
whose land is sold under execution, the record under which the 
purchaser, at the sheriff’s sale, claims, not disclosing on its face the 
infirmity of such purchaser’s title, and recourse being necessary to 
extrinsic evidence to establish such infirmity, has the right to in- 
voke the aid of a court of equity to have the sheriff’s deed annulled, 
as a cloud on his title, and need not resort to ejectment. 

8. Cestui Que Trust: rkiGuT To protect security. A beneficiary in 
adeed of trust who purchases at the sale thereunder, but fails to 
obtain the legal title to the land, by reason of the absence from the 
sale of trustees named in the trust deed, still has such a status toward 
the property as to entitle him to come into a court of equity and 
seek the protection of his security. 

4. Officers of the Court cannot, sua sponte, issue execution for costs. 
The judgment for costs belongs to the litigant, and he alone con- 
trols it. The remedy of officers for their fees is by fee-bill. 


Appeal from Livingston Cireuit Court.—IWion. E. J. Broappus, 
Judge. 


REVERSED. 
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William A. Wood and Ramey & Brown for appellants, 
cited Wagner v. Phillips, 51 Mo. 117; Mitchell v. Jones, 50 
Mo. 438; Shed v. Railroad Co., 67 Mo. 487; 1 Coke on Lit., 
39a; R. 8. 1879, § 3672; Taylor v. Runyan, 3 Clark 474; 
Freeman on Judg., § 52; Wheeler v. Scott, 3 Wis. 362; R. 
S., $$ 990, 1002, 2335, 5595; Nesbit v. Neil, 67 Mo. 275; 
Reed v. Austin, 9 Mo. 713; Weston v. Clark, 37 Mo. 568; 
Durette v. Briggs, 47 Mo. 356; Den v. Morse, 7 Halst. 337; 
Gamble v. St. Louis, 12 Mo. 618; Harrington v. Uiterback, 57 
Mo. 519; Clark v. Ins. Co., 52 Mo. 272; Bank v. Evans, 51 
Mo. 335; Vogler v. Montgomery, 54 Mo. 577. 


Shanklin, Low §& McDougal with Frank Sheetz for re- 
spondents. 


The petition does not state facts sufficient to constitute 
a cause of action. There is nothing in the petition show- 
ing that plaintiff was in possession at the commencement 
of the suit, and no facts are stated from which possession 
ean be inferred. Clark v. Ins. Co., 52 Mo. 272; Keane v. 
Kyne, 66 Mo. 216. It is averred in the petition that the 
execution under which defendants claim, was issued on a 
mere memorandum on the judgment docket, and that no 
judgment was ever rendered or entered on the records of 
the court. If such is the case, the deed to defendants is a 
nullity, and would cast no cloud upon title, and plaintiff 
being out of possession, should have resorted to ejectment. 
Clark v. Ins. Co., 52 Mo. 272. If the petition is sufficient, 
still plaintiff cannot recover, because, (a) It is shown by 
the evidence that plaintiff was not in possession at the com- 
mencement of the suit, and, (b) There is no reasonable 
pretense that defendants perpetrated any traud upon any 
one, or that the sale was not perfectly fair, open and regular. 
The deed to plaintiff was defective, because all of the trustees 
were not present at the sale, and her right to the land de- 
pends on the validity of the sale. 1 Perry on Trusts, § 
411; Berger v. Duff, 4 Johns. Ch. 367; White v. Watkins, 23 
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Mo. 423; Ifill on Trustees, p. 305; Powell v. Tuttle, 3 Comst. 
897; Smith v. Wildman, 37 Conn. 384. The plaintiff’s case 
rests solely upon the inadequacy of the price defendants 
paid for the land, but such inadequacy is not, of itself, a 
distinct principle of relief in equity. Hammond v. Scott, 12 
Mo. 9; Meir v. Zelle, 31 Mo. 331; H. & St. J. R. R. Co. v. 
Brown, 43 Mo. 294; Parker v. Railroad Co., 44 Mo. 415; 
Wagner v. Phillips, 51 Mo.117; McPike v. Aullman, 53 Mo. 
551; Durfee v. Stewart, 59 Mo. 491; Durfee v. Moran, 57 
Mo. 374; Erwin v. Parham, 12 How. (U. 8.) 197. 


Purirs, C.—On the 1st day of May, 1877, Jane A. 
Thompson of Livingston county, Missouri, loaned to Ed- 
win J. Bell the sum of $3,500, and to secure the payment 
thereof, the said Bell executed to three trustees, a deed of 
trust on certain real estate in Livingston county, which was 
duly recorded in said county. 

The debt being due and unpaid, according to the terms 
of said deed of trust, on the 8th day of May, 1879, the 
trustees advertised said land for sale in a newspaper pub- 
lished at Chillicothe, in Livingston county, and on the 6th 
day of June, following, said land was sold under the trust 
deed, and the said Jane Thompson, became the purchaser 
thereof, at the price of $3,500. It appears from the evi- 
dence, that only one of the said trustees was present at, and 
conducted the sale. The deed was made, however, by all 
the trustees. It further appears, that prior to the making 
and recording of said deed of trust, there was a suit pend- 
ing in the cireuit court of Livingston county, wherein said 
Bell was plaintiff, and one James M. Ilenry, was defendant. 
At the January term, 1877, of said court, the following 
entry was made of record in said cause : 

“Epwin J. Bet, 
v. 
James M. Henry, 

“Now come the parties hereto and file an agreement to 
dismiss this suit as follows, viz: 


















300 SUPREME COU RT OF MISSOURI, 








Beedle v. Mead. 








“ It is agreed by and between the plaintiff a:.d defend- 
ant in this cause, that this suit shall be dismissed, each 
party paying one-half of the cost. 

Epwin J. Bett, 

J. M. Ilenry, 

J. 1. Dini, Agent. 


“Tt is therefore considered and adjudged by the court 
that plaintiff recover of defendant, James M. Ilenry, one- 
half of the costs of this suit, and that he have execution 
therefor. It is further ordered and adjudged by the court, 
that defendant, James M. Henry, recover of plaintiff, Ed- 
win J. Bell, one-half of the costs of this suit, and that he 
have execution therefor.” 

The defendant, Monroe, was deputy clerk of the said 
circuit court, and the defendant, Mead, was deputy recorder 
of deeds in said county. The day after the advertisement 
of said land for sale, under the deed of trust, the defendant, 
Monroe, as said deputy clerk, without direction of Henry, 
in whose favor said judgment for costs against Bell was 
rendered, and without the direction of his principal, the 
circuit clerk, made out a bill of costs in said suit, and issued 
an execution therefor. This execution was for the whole 
of the costs remaining unsatisfied, as claimed by the deputy 
clerk. The following is the bill of costs thus made out: 
Epwin J. Bett, 

v. 
James M. ILenry. 
Oct. 12th, 1876. Clerk James Wright, filing and en- 


PIE We envtccentsnccncsnccctasesesserescssncscensnceaien $ 20 
2 copies petition and seal, 75c...... 1 50 
1 original writ, $1; 1 copy writ 
Ne i i idicteritintntdnnetosesescs 1 60 
Writ of sequestration................. 1 50 
Jan. Ist, 1877. Docket, 10c; entering agreement, 
20c; copy agreement, 10c........ : 40 


Judgment v. plaintiff, 50c; docket 
judgment 10c; doeket costs, 5e 
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Fee bill, 10c; bill of costs, 25c; 
Ts Fiicinianctcsnennsnsanies 60 
Judgment v. defendant for costs, 
50c; docket judgment, 10c; 











Beata Cnet, GOs ndsceccscrsscinsecsns 65 

Fee bill, 10c; bill of costs, 20c; 
IR, Di Rienincesincacninbinake 55 

May 9th, 1879. Issuing execution, $1; copying bill 
of costs on execution, 25ce......... 1 25 

Sept. 15th,1879. Sheriff 8. L. Harris, serving 1 de- 
PO ccnscnscacsentenaioniniaianineas 1 00 

Executing order sequestration, $2; 
approving bond, 50c.......... .... 2 50 


Jan. Ist, 1877. Sheriff M. Il. Smith, A. and P.... 15 


$12 55 
CREDIT. 
Clerk James Wright er TT $3 83 
SES ti tits: SN iciickccncnsdsenensecsueabioncenns 1 75 
SEES Sols dite SII skcondscensndeusdenisesacensuans 07 
$5 65 
PGI CRE. .... <ccsshanncnsassmenandaibeasunienbendeeaiaa $6 90 
Bes MEE Diicinninccstssctucncstiaiinissatdniasmaae 2 00 
ETE ee 6 00 


The items in this bill of costs, dated in 1879, were all 
subsequent to the amounts due when the judgment was 
rendered, and were occasioned by the proceedings under 
the execution. As such they constituted no lien anterior to 
the deed of trust. 

The sheriff advertised, under levy made of said execu- 
tion, the land aforesaid for sale. The day of sale was fixed 
one day before that under the deed of trust, and during the 
sitting of the circuit court. 

The evidence shows that Bell continued to reside in 
Livingston county, for perhaps, two years after the rendi- 
tion of said judgment for costs, and was, during that time, 
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the owner of $800 or $1,000 worth of personal property ; 
and no attempt appears to have been made by said clerk to 
collect these costs from him while he remained in the 
county. He seems to have abandoned the land in question, 
in the spring of 1879, and went to Colorado. The defend- 
ants agreed among themselves to buy in this land at the 
sheriff’s sale. The defendant, Monroe, did the bidding, and 
bought in 240 acres of it at $2 50 for each 40 acre tract. 
Mead, at once prepared the deed, and the sheriff acknowl- 
edged it the next day in court, before the land was sold 
under the trust deed, and the sheriff’s deed was put to 
record the same day. 

It does not appear that Miss Thompson, the benefici- 
ary in the deed of trust, knew anything of this sale under 
said judgment, until it was consummated. The gentleman 
who made out the abstract, or examined the title to this 
land, preparatory to her making the loan, saw the said 
judgment for costs. On the day of the trustee’s sale, and 
after its completion, the said Jane Thompson instituted 
this suit against said Monroe and Mead, to set aside said 





sheriff’s sale and deed. 

The petition set up, substantially, the facts aforesaid, 
charging the defendants with a fraudulent combination to 
obtain title to said land, in fraud of the plaintiff’s deed; 
with preventing bidding at said sale, with obtaining the 
land at a grossly inadequate price, and charging that said 
costs were in fact paid at the time of the suing out of the 
execution, and that the alleged judgment was only a 
memorandum, etc. Other matters arising on the petition 
will be noticed in the course of the opinion. 

The court found the issues for the defendants and dis- 
missed the bill, from which judgment the plaintiff has ap- 
pealed to this court, since which time the plaintiff, Jane 
Thompson, has died, and the present parties substituted as 
devisees, etc. 

I. The first important point urged by respondents’ 
counsel, against the relief sought, is, that on its face the 
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petition shows that the plaintiff had an adequate remedy at 
law. It is contended that the petition affirms that there 
was no judgment of record to support the execution and 
sherift’s deed; and, if so, the plaintiff had a clear remedy 
by ejectment. Janney v. Spedden, 38 Mo. 395; Holland v. 
Johnson, 80 Mo. 34. But is this a correct and fair con- 
struction of the allegations of the petition? They are as 
follows: “That there was in the office of the circuit court 
clerk of Livingston county, Missouri, in the judgment 
docket, a memorandum of judgment against said Edwin J. 
Bell for about the sum of $6.90, and no more, and plaintiff 
alleges that there was no record of any judgment whatever, 
in the record of judgments in said circuit court, in any 
cause between said parties against said Bell, nor has there 
ever been any judgment entered of record against said Bell, 
in favor of said J. M. Ilenry, for any sum whatever.” 

It is averred that there was a memorandum of judgment 
“in the judgment docket.” This was the substantive fact 
alleged. Its legal effect, when exhibited to the court on 
trial, was a matter for the court. If this memorandum of 
judgment appeared in the judgment docket, that of itself, 
might support the execution. Freeman on Judgments, 
§ 38. The succeeding statement should be understood as 
pertaining rather to a legal deduction from the fact 
premised, than the statement of an independent, substan- 
tive fact. This is manifest from the conclusion of the sen- 
tence, which charges that the judgment in question, was 
not “for any sum whatever.” It being a judgment only 
for costs, it is manifest the object of the pleader was to pre- 
sent for judicial consideration the legal effect of the entry 
called a judgment. 

II. It is next asserted, that if the sale attacked did 
not have the effect to pass the legal title, the plaintiff 
being out of possession, has no standing in a court of equity 
to have the deed vacated as a cloud on plaintiff’s title. 
This proposition of law is generally correct. Clark v. Ins. 
Co., 52 Mo. 272; Keane v. Kyne, 66 Mo. 216, This doc- 
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trine rests on the fact, that the defect in the title assailed, 
appears of record, through which the defendant must 
claim. In such case the action of ejectment will hit the 
blot. But where the judgment roll, for instance, does not, 
on its face, disclose the infirmity, and resort must be had 
to extrinsic evidence, especially parol evidence, to estab- 
lish the vitiating fact, the right to invoke the aid of a court 
of equity is clear. Cases above cited. 

The question then to be determined, is, whether the 
judgment, under which defendants claim, was a nullity. 
The court rendering it had jurisdiction over the parties and 
the subject matter. § 18, p. 344 Wag. Stat.. The judg- 
ment entered on filing the stipulation between the parties, 
was not objected to by either party, nor was it appealed 
from. It authorized the clerk to issue an execution thereon, 
as provided by section 32, p. 347, Wag. Stat. 

One of the principle criticisms made by appellants’ 
counsel on this judgment is, that no sum is specified therein 
as the amount of the costs. The usual form of judgments 
for costs is, that the party prevailing have, and recover his 
costs in this behalf laid out and expended. The costs are 
noted in the fee book kept by the clerk, and are certified by 
him in the execution as taxed at so much. Such a judg- 
ment for costs, being a final disposition of the case, is like 
any other final money judgment of the circuit court, and 
constitutes a lien for the costs then existing in favor of the 
party prevailing. McKnight v. Spain, 13 Mo. 534; Bobb v. 
Graham, Mo. Court of App. recently decided. 

It follows that the judgment in question must be 
assailed, if at all on some fact arising outside of the judg- 
ment and the face of the execution. This presents, there- 
fore, a case for equitable interposition. 

Ill. Lying at the very threshold of this branch of 
the discussion is the fact, that one of the defendant pur- 
chasers is the deputy clerk of the court in which the judg- 
ment was rendered. He issued the execution and made up 
the bill of costs. From this bill of costs it appears that 
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the whole amount, accrued at the date of the judgment, 
was only $7.65, one-half of which is $3.87 chargeable to 
Bell. On that sum of $7.65 the cost bill showed the sum 
of $5.65 then paid, leaving a balance of only $2 unpaid. 
There is every reason to believe that the credit of $5.65 
was paid by Bell. He was plaintiff in the suit, and the 
sums paid were to the clerk and sheriffs, presumably for 
preliminary fees for issuing and serving process. This pre- 
sumption is the more to be indulged because the defendant, 
Munroe, though testifying in the case, made no denial of 
this fact. Then Bell had paid more than his half, and he 
was entitled rather to an execution against Henry for his 
costs. 

Again, if the statutory regulation of fees, (Wag. Stat., 
p- 625, § 10,) were applied critically to this bill of costs, it 
would show that there are over $2 of illegal fees taxed up. 
Notwithstanding all this, the deputy clerk issued execution 
agaiust Bell for all the costs, and none against Iienry. It 
is difficult for an impartial mind to resist the belief that all 
concerned regarded these costs as fully paid and satisfied. 
The judgment was rendered in January, 1877. Bell was 
living for two years thereafter in that county. He had 
ample personal property out of which these fees could have 
been made at any time, on simple fee-bill. Not until after 
Bell left the county, and Miss Thompson advertised this land 
for her just debt, did the deputy clerk seem to think of this 
small sum coming to the officers of the court. Neither 
Henry, in whose behalf the judgment was rendered, nor 
the chief clerk to whom that part of the fees belonged, 
directed this zealous officer to issue the writ. He was under 
a misapprehension, too, of the law, if he supposed he could, 
sua spoute, issue this execution merely to collect fees due 
the court officers. For such fees the remedy of the officers 
is by fee-bill, as provided in section 1, page 618, Wagner’s 
Statutes—section 5595, Revised Statutes. The judgment 
for costs is in favor of the litigant, to reimburse him for 


what he has paid out and expended, and he is entitled to 
20—81 











306 SUPREME COURT OF MISSOURI, 





Beedle v. Mead. 





have execution therefor. Over that judgment the party, 
in whose favor it is rendered, has absolute control. It is 
his property. He may enforce or forgive it at his pleasure. 
Under similar statutes in the state of Illinois this view is 
strongly maintained. In Roddick v. Cloud, 2 Gil. 670, after 
reviewing the statutes, the court say; “There can be no 
doubt of the right of the officers interested in the fee-bill 
delivered, as an execution against the defendants, to control 
it. And the sheriff is liable to their orders, except in rela- 
tion to his own fees, as much as he is to the orders of the 
plaintiff in execution, in relation toit. But not so in rela- 
tion to the execution. That is the plaintiff’s process; the 
officers have no right to control it. The plaintiffs may for- 
give the debt and costs, if they choose, and officers have no 
right to interfere. The plaintiffs are liable in the first in- 
stance, to the officers for their costs, and are entitled to re- 
cover them of the defendant to reimburse themselves. * 

* Under this view of the case, it would be extremely 
inconvenient to allow each and every one interested in the 
costs to take control of the plaintiffs’ process, by which their 
satisfaction might be hazarded or lost, or great delay and 
expense incurred.” This doctrine is re-asserted in Newkirk 
v. Chapron, 17 Mil. 344 ; Wickliff v. Robinson, 18 Ill. 145, 
See, also, Freeman on Ex., § 21; McClanahan v. Smith, 76 
Mo. 428. 

The only seeming exception to the foregoing text, is 
found in section 32, page 347, Wagner’s Statutes: “In all 
cases where costs shall be awarded, either before or upon 
final judgment, execution shall be awarded therefor, forth- 
with, by the clerk, unless otherwise ordered by the party 
in whose favor such costs shall be awarded.” By this the 
clerk is authorized to issue execution forthwith, unless 
otherwise ordered. This provision is based on the pre- 
sumption that the party prevailing wants his costs, and the 
clerk, without waiting for special direction, may issue the 
writ forthwith. This is solely for the benefit of the party 
to whom the judgment is awarded. After the lapse of two 
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years, as in this case, when Henry, the owner of the judg- 
ment, had not ordered it, what business had the deputy 
clerk with it? The time when the statute contemplated 
he would issue it in behalf of the execution creditor had 
long since passed. The suddenly awakened zeal of the 
deputy clerk, after a two years inaction, in a matter where 
he had no personal interest to subserve, is very significant. 

It would require much credulity and charity to accredit 
his marked activity, at the time in question, to a sense of 
loyalty to his principal. We could have more faith in the 
unselfish integrity of his conduct, had he bid in the land 
in the name of those he professed to serve. If his purpose 
was not to circumvent and wrong Miss Thompson, to ac- 
quire an unconscionable advantage over a non-resident and 
unsuspecting creditor, and sought only to collect fees, why 
did not he advise her or her friends of the subjection of the 
land to such costs, and afford her an opportunity to pay 
them and save her large debt? The deed of trust was on 
record under the eyes of the deputy recorder, informing 
him of the residence of the plaintiff. Why did not these 
defendants fix the day of sale on that when the plaintiif 
presumably would be there to attend her own sale? Why 
the haste in having the sheriff execute the deed and getting 
it on record ? 

The transaction is indefensible. Justice would be both 
blind and deaf not to rebuke it. ILere are 240 acres of 
land, worth $2,400, sacrificed to collect a most inconsider- 
able fee of two or three dollars due, questionably, when the 
execution was issued. These defendants bought it in at 
less than seven cents an acre, when two acres would have 
more than satisfied the claim. 

It is not necessary to maintain this opinion, that we 
should coutrovert the proposition, so ably discussed by 
counsel, that mere inadequacy of price would not be sufficient 
to avoid an execution sale. We approve the following 
enunciation of Judge Wagner in Parker v. H. §& St. J. R. 
ft. Co., 44 Mo. 421; “The mere fact that the lands sold 
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for an inadequate price, would not of itself be sufficient 
ground to set the sale aside. But when a man obtains an 
estate worth thousands for a mere pittance, a few dollars— 
if he is permitted to retain the same, it is necessary that he 
should have been guilty of no misconduct, and that he 
should have acted with the most exact good faith.” See 
also, Nelson v. Brown, 23 Mo. 13. We have already shown 
that these parties are not withia the exception. Super- 
added to what has been developed, it is most pertinent to 
observe, that these parties occupied official positions which 
should have, at once, suggested to them the gross impro- 
priety of the adventure. One was the trusted custodian of 
the record of judgments, and the fee books of the circuit 
court. The other was the custodian of the recorded titles 
and filed deeds of the recorder’s office. As such public, 
trusted servants, it very justly tends to breed distrust and 
uneasiness in the public mind, when such officers are found 
taking advantage of their position to speculate on matters 
within their trust. The courts should scan such transac- 
tions narrowly, and search them through and through. 
Massey v. Young, 73 Mo. 260. 

III. The respondent finally contends that, under the 
deed of trust, all the trustees were required to attend and 
participate in the sale thereunder. Only one trustee ap- 
pears from the evidence to have been present, although all 
joined in the trustee deed. The deed of trust is made to 
the three trustees “as joint tenants, and not as tenants in 
common.” The following authorities are cited to show 
that “they all form, as it were, one collective trustee”: 1 
Perry on Trusts, § 411; Powell v. Tuttle, 3 Comst. 395; 
Smith v. Wildman, 37 Conn. 384; White v. Watkins, 23 Mo. 
423. 

This may all be conceded, yet we think, without the 
legal title, the plaintiff had such a status toward this prop- 
erty as entitled her to come into court to protect her secu- 
rity. After condition broken, she was entitled to take 
possession of the property, She had a right, as the bene- 
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ficial owner or lienor, to protect her security against the 
contingency of a transfer by defendants to a stranger. 
Their title, whatever it was, was a fraud against her, and a 
wrong which she had a right to throttle in its incipiency, 

The judgment of the circuit court is reversed, and thé 
cause remanded, with directions to the court to enter up 
the proper decree, setting aside the sheriff’s sale and nul- 
lifying the sheriff’s deed in question, with judgment for 
costs against the defendants. Ewing, C., concurs; Martin, 
C., concurs in the result. 


Martin, C., Concurrtna.—I concur in the opinion re- 
versing the case on account of the equity disclosed in the 
facts in evidence. But I do not concur in so much of the 
opinion as denies to the ofticers of the court, under all cir- 
cumstances, final process by execution for the collection of 
costs taxed in their favor. I regard the costs, as taxed in 
the fee-book in favor of the officers of the court, as collect- 
ible on execution. They constitute alien. And the process, 
upon a judgment for costs, necessarily is for the benefit of 
the persons in whose favor they are taxed. If the plaintiff 
has advanced them, he is entitled to receive them. If he 
has not advanced them, he has no right to receive them. 
Neither can he, in such case, discharge them. To place 
the command of an execution for costs, which the plaintiff 
has never paid, entirely at his disposal, would result in a 
possible defeat of the undoubted lien of officers for costs. 

A fee-bill cannot be levied upon realty. If the party 
can refuse execution when necessary to collect costs of court, 
then the officers would be compelled to resort to equity for 
enforcement of their lien. When the costs cannot be col- 
lected on fee-bill, and the party has refused or failed to pay 
the costs, presumably covered by the judgment, the officers 
of the court are entitled to process by execution for their 
costs, even though the plaintiff may refuse to order one. 

These views are in accord with our statutes and decis- 
ions. When the costs taxed in favor of the officers have 
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not been paid by the parties, the execution for costs con- 
templated by the statute is necessarily for their use to the 
extent of such fees. 





In a case in which there can be no presumption of pay- 
ment, as in the case of a pauper, the execution is declared 
to be for their use. The presumption of payment by the 
parties is not a conclusive one, and whenever, in truth, the 
costs have not been paid by the parties, the presumption is 
rebutted by taxation in favor of those to whom they remain 
due, and in every such case the execution is for their use, 
and not for the use of the parties. 


